
LAS VIRGENES MUNICIPAL WATER DISTRICT
4232 Las Virgenes Road, Calabasas CA 91302

AGENDA 
REGULAR MEETING

Members of the public wishing to address the Board of Directors are advised that a 
statement of Public Comment Protocols is available from the Clerk of the Board. Prior to 
speaking, each speaker is asked to review these protocols and MUST complete a 
speakers' card and hand it to the Clerk of the Board. Speakers will be recognized in the 
order cards are received.  

The Public Comments agenda item is presented to allow the public to address the Board 
on matters not on the agenda. The public may present comments on any agenda item at 
the time the item is called upon for discussion.  

Materials prepared by the District in connection with subject matter on the agenda are 
available for public inspection at 4232 Las Virgenes Road, Calabasas, CA 91302. Materials 
prepared by the District and distributed to the Board during this meeting are available for 
public inspection at the meeting or as soon thereafter as possible. Materials presented to 
the Board by the public will be maintained as part of the records of these proceedings and 
are available upon written request to the Clerk of the Board. 

5:00 PM April 28, 2015

PLEDGE OF ALLEGIANCE

1. CALL TO ORDER AND ROLL CALL

2. APPROVAL OF AGENDA

3. PUBLIC COMMENTS

Members of the public may now address the Board of Directors ON MATTERS NOT
APPEARING ON THE AGENDA, but within the jurisdiction of the Board. No action shall be
taken on any matter not appearing on the agenda unless authorized by Subdivision (b) of
Government Code Section 54954.2

4. CONSENT CALENDAR

A Minutes: Regular Meeting of April 14, 2015 Approve (Pg.4)
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B

C

List of Demands: April 28, 2015  Approve (Pg.10) 

Investment Report for the Month of March 2015  Receive and File (Pg.39) 

5. ILLUSTRATIVE AND/OR VERBAL PRESENTATION AGENDA ITEMS

A Poster Contest Awards Ceremony

B

C

Legislative and Regulatory Updates   

Water Supply Conditions and Drought Response (Pg.50)

6. TREASURER

7. RESOURCE CONSERVATION AND PUBLIC OUTREACH

A Drought Response Actions: Adoption of Urgency Ordinance and Resolution to 
Restrict Water Usage and Approval of Budget for Enforcement Activities (Pg.82)

Waive the full reading of proposed Urgency Ordinance No. 274, amending Ordinance No. 11-
86-161 (Las Virgenes Code) as it relates to water conservation and water shortage; pass, 
approve and adopt the Urgency Ordinance, given first reading by title only, by a roll call vote; 
order publication within 30 days of adoption using a summary of the Urgency Ordinance; pass, 
approve and adopt Resolution No. 2463, establishing the water shortage level, restricting 
outdoor irrigation and repealing Resolution No. 2460; and approve a budget of $100,000 to 
hire temporary staff to assist with enforcement of the District’s watering restrictions over the 
next nine months. 

URGENCY ORDINANCE NO. 274 

AN URGENCY ORDINANCE OF THE BOARD OF DIRECTORS OF LAS VIRGENES 
MUNICIPAL WATER DISTRICT AMENDING ORDINANCE NO. 11-86-161 (LAS VIRGENES 
CODE) AS IT RELATES TO WATER CONSERVATION AND WATER SHORTAGE 

(Reference is hereby made to Urgency Ordinance No. 274 on file in the District's Ordinance 
Book and by this reference the same is incorporated herein and made a part of hereof.) 

RESOLUTION NO. 2463 

A RESOLUTION OF THE BOARD OF DIRECTORS OF LAS VIRGENES MUNICIPAL 
WATER DISTRICT ESTABLISHING THE WATER SHORTAGE LEVEL, RESTRICTING 
OUTDOOR IRRIGATION AND REPEALING RESOLUTION NO. 2460 

(Reference is hereby made to Resolution No. 2463 on file in the District's Resolution Book and 
by his reference the same is incorporated herein and made a part of hereof.) 

8. INFORMATION ITEMS

A San Juan Capistrano Water Rate Litigation: Appellate Court Decision (Pg.90)

9. NON-ACTION ITEMS

A Organization Reports 

(1) MWD Representative Report/Agenda(s)
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(2) Other

B Director's Reports on Outside Meetings

C General Manager Reports 

(1) General Business

(2) Follow-Up Items

D Director's Comments

10. FUTURE AGENDA ITEMS

11. PUBLIC COMMENTS

Members of the public may now address the Board of Directors ON MATTERS NOT
APPEARING ON THE AGENDA, but within the jurisdiction of the Board. No action shall be
taken on any matter not appearing on the agenda unless authorized by Subdivision (b) of
Government Code Section 54954.2

12. CLOSED SESSION

A Conference with District Counsel – Existing Litigation (Government Code Section 
54956.9(a)): 

1. Las Virgenes - Triunfo Joint Powers Authority v. United States Environmental
Protection Agency and Heal the Bay, Inc. v. Lisa P. Jackson

2. Marzan v. Las Virgenes Municipal Water District

B Conference with District Counsel – Public Employment Performance Evaluation 
(Government Code Section 54957): 

Title: General Manager 

Facilitators: Irwin N. Jankovic, Ph.D. and Suresh Radhakrishnan, Metropolitan 
Water District of Southern California 

13. OPEN SESSION AND ADJOURNMENT
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LAS VIRGENES MUNICIPAL WATER DISTRICT 
4232 Las Virgenes Road, Calabasas, California 

MINUTES 
REGULAR MEETING 

5:00 PM  April 14, 2015 

PLEDGE OF ALLEGIANCE 

 The Pledge of Allegiance to the Flag was led by President Glen Peterson. 

1. CALL TO ORDER AND ROLL CALL

A   Call to order and roll call

The meeting was called to order at 5:00 p.m. by President Petersen in the Board Room at Las
Virgenes Municipal Water District headquarters at 4232 Las Virgenes Road in Calabasas.
Joanne Bodenhamer, Interim Clerk of the Board, conducted the roll call.

Present: Director(s): Caspary, Lewitt, Peterson, Polan and Renger 
Absent: Director(s):  

2. APPROVAL OFAGENDA

A    Approval of agenda

General Manager Pedersen requested to remove item 13B stating it was not necessary to
present at the meeting.

On a motion by Director Lewitt, seconded by Director Caspary, the Board voted unanimously to
approve the agenda as amended to remove item 13B.

3. PUBLIC COMMENTS

Two speaker cards were received.

Lynda Lo-Hill of 5861 Greenview Road spoke on ideas for naming “Budget Based Water Rates”
to make it sound more appealing; she also suggested a “note from your neighbor” approach to let
customers know their property is producing excessive runoff.

Joan Yacovone of 27328 Country Glen Road addressed the Board stating she has been a
customer for over 40 years; she would like to see some guidelines regulating and controlling
development; she would like to see a moratorium on swimming pools for residential and
commercial; she also asked for regulations on watering the street medians in Agoura and
Calabasas. ITEM 4A
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Director Polan commented that he advocates Ms. Yacovone’s suggestions. 

4. CONSENT CALENDAR

A List of Demands April 14, 2015 Approve 

B Director’s Per Diem: March 2015 Ratify 

Director Renger moved to approve the Consent Calendar.  Motion seconded by Director Polan. 
Motion carried unanimously.  

5. ILLUSTRATIVE AND/OR VERBAL PRESENTAION AGENDA ITEMS

A  Legislative and Regulatory Updates 

B  Water Supply Conditions and Drought Response 

General Manager Pedersen presented on items 5A and 5B together, stating that an Executive 
Order came down with actions throughout the state by the Governor; it prohibits irrigation with 
potable water for ornamental turf on center medians and calls for developing rate structures for 
conservation; the draft regulatory framework calls for a 25% demand reduction statewide using a 
sliding scale based on residential per capita water usage; Tier 1 is a 10% reduction in water 
demands, Tier 2 is a 20% reduction, Tier 3 is a 25% reduction and Tier 4 is a 35% reduction; 
there will be significant effort to reach those numbers; a comment letter was submitted the 
District; water recycling was largely disregarded because it is not being used for residences; 
$10,000 in fines per day are being brought down by the SWRQB; there is an effort to minimize 
commercial and industrial impacts; MWD has implemented its Water Supply Allocation Plan, 
approving a Regional Water Supply Shortage Level 3 (15%). 

Carlos Reyes, Director of Resource Conservation and Public Outreach spoke on actions the 
District is taking in regards to the drought crisis; actions included: the General Manager issued a 
statement; the Current Flow featured Budget Based Water Rates; the Current Flow featured the 
drought; representatives have spoken at community events and group meetings; a Chamber 
Mixer was hosted at the District; Colorado River Tour was hosted on March 21st; the District had 
booths at the Earth Day event and the Westlake Community Street Fair; on April 22nd, staff will be 
doing a drought briefing to the Las Virgenes-Malibu Council of Governments; there will be a 
potable water tour on May 2nd; upcoming community events include the Dog Walk and Public 
Safety Day; the Fact Checker will be used along with school message boards and finally 
meetings will be scheduled with City staff.   

General Manager Pedersen continued, stating that a distinction would be made between recycled 
water and potable water by posting signs in visible areas alerting people that recycled water is 
being used; mains will only be flushed when necessary; a proposal is being made to limit non-
essential and unnecessary fire-flow testing as it wastes a large amount of water; staff proposes 
that customers will be limited to watering only two days per week; 400 notices of violation have 
been sent out; users of 54 temporary meters are being asked to report on the purpose of their 
water usage; a budget will be recommended to fund enforcement activities, and staff will consider 
proposed changes to the policy for miscellaneous water uses. 

Director Polan asked about connecting a recycled water supply to the Westlake Lake (Pedersen: 
Westlake Lake is a designated water body in the Basin Plan; Tapia’s NPDES Permit specifies 
authorized discharge points and the lake is not one of them; right now adding discharge points 
may not be the best approach; additionally, the water reaches receiving waters, so it would 
require additional testing) Director Peterson commented that Heal The Bay would likely object. 

Director Peterson conveyed that we should be encouraging recycled water and asked if theState 
            Item 4A
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Board is recognizing our recycled water; we should have a goal to designate a place that people 
can get reclaimed water to use in their yards and around their homes; he would like to see a 
statement in the letter about exemptions for the required discharges to the creek for the fish 
(Pedersen: that comment could be added on the next letter). 

General Manager Pedersen stated that he David Lippman and Brett Dingman had a meeting with 
the Regional Board’s Executive Staff including Samuel Unger; several items were discussed 
including the Recycled Water Fill Station.  Mr. Lippman added that they also discussed for the 
Cities to use a truck and hose to irrigate trees in the landscape medians so the trees could be 
kept alive even though the turf may be lost; both issues are being considered. 

Director Lewitt asked about the fire flow restrictions and being sure the hydrants properly work in 
case of a fire.  (Lippman: we want to prohibit the non-essential and unnecessary testing of fire 
hydrants to determine what kind of flow comes out of them; the District does not perform those 
test; outside contractors perform the tests and the District witnesses them; this is done in the 
case of developing or remodeling; we are confident in our system design and will certify what our 
system is designed for; we can do that based on experience and modeling and perform a fire flow 
test if absolutely necessary)  Director Lewitt asked about the District’s facilities being irrigated two 
times per week with recycled or potable water (Lippman: different facilities have potable water 
irrigation systems and some have recycled water irrigation systems). 

A brief discussion took place regarding the 400 notices of violation and the meeting with the 
Regional Board.  

6. TREASURER

Director Lewitt stated the Treasurers report looks to be in order. 

7. BOARD OF DIRECTORS

A Independent Audit Services: Contract Renewal 

Authorize the General Manager to exercise the first one-year renewal option with Pun &
McGeady, LLP, to continue providing independent audit services to the District.

Administering Agent/General Manager Pedersen presented an overview of the item and stated
that the recommendation was for the first one-year renewal option.

On a motion by Director Polan, seconded by Director Caspary, the Board voted unanimously to
approve the item as presented.

AYES: Director(s): Caspary, Lewitt, Peterson, Polan and Renger 
NOES: Director(s): 
ABSENT: Director(s): 

8. FACILITIES AND OPERATIONS

A Water Main Break near Agoura Road and Park Terrace Drive: Emergency 
Declaration and Ratification of Purchase Order 

Declare the water main break near Agoura Road and Park Terrace Drive an emergency 
requiring immediate action without delay and ratify the General Manager’s approval of a 
purchase order to Toro General Engineering Contractors, in the amount of $28,838.45, for 
the pavement restoration work. 

General Manager Pedersen gave an overview of the item and discussion took place.  ITEM 4A
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On a motion by Director Renger, seconded by Director Lewitt, the Board voted unanimously to 
approve the item as presented. 

AYES: Director(s): Caspary, Lewitt, Peterson, Polan and Renger 
NOES:  Director(s): 
ABSENT: Director(s): 

B Bioassessment Monitoring Report: Approval of Purchase Order 

Authorize the General Manager to approve a purchase order to Aquatic Bioassay 
Consulting Laboratories, in the amount of $41,668, for completion of the 2014 
bioassessment monitoring report. 

General Manager Pedersen gave an overview of the item and some discussion took place. 

Brett Dingman, Water Reclamation Manager described the sites being monitored. 

On a motion by Director Caspary, seconded by Director Renger, the Board voted unanimously 
to approve the item as presented. 

AYES: Director(s): Caspary, Lewitt, Peterson, Polan and Renger 
NOES:  Director(s): 
ABSENT: Director(s): 

9. FINANCE AND ADMINISTRATION

A Reservoir No. 2 Improvements: Purchase of Shade Balls 

Authorize the General Manager to approve a purchase order to XavierC, LLC, in the
amount of $312,801.66, pursuant to the terms of the cooperative purchasing clause of
Los Angeles Department of Water and Power Purchase Order No, 387, for the purchase
of shade balls.

General Manager Pedersen gave an overview of the item.

David Lippman, Director of Facilities and Operations explained that Reservoir No. 2 was put
back into service on March 23rd; the algae is visible and turbidity is increasing since the reservoir
was put back in service; the cost for the shade balls is $373,430; the District will be getting the
same bid price that Los Angeles Department of Water and Power (LADWP) received; when
LADWP requested bids for shade balls, it was able to extend the price to other governmental
agencies; the District will be receiving 963,000 shade balls within a 60-day period for delivery.

Discussion took place on the item.

On a motion by Director Caspary, seconded by Director Polan, the Board voted unanimously to
approve the item as presented.

AYES: Director(s): Caspary, Lewitt, Peterson, Polan and Renger 
NOES: Director(s): 
ABSENT: Director(s): 

10. NON-ACTION ITEMS
ITEM 4A
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A Director’s Comments 

Director Polan reported that he attended the Westlake Village Street Fair; over 250 buckets were 
given out and the booth was inundated with questions; at Saturday’s event for Earth Day, a 
customer asked if there would be a tax on water rates, and Director Polan explained that there 
would not; also spoke on grass vs. drought tolerant plants with the HOA; asked about the  
status of rain barrels (Peterson: it is an approved program by MWD; Reyes responded on the 
status). 

Director Renger suggested that the slope adjacent to the entrance to headquarters is drought 
tolerant; however, he would like to see it improved to show how nice drought tolerant landscaping 
can look.  

B Director’s Reports on Outside Meetings 

Director Peterson reported on MWD that they adopted a Regional Shortage Level 3 and that 
more information on regulations and fines would be coming. 

Director Caspary reported on RWQCB meeting held at MWD. 

C  General Managers Reports 

General Manager Pedersen reported on an upcoming meeting with LADWP Executive staff 
tentatively scheduled for May 1st to discuss Encino 
Reservoir; he advised the Board to turn in their expense reports and receipts to the Clerk of the 
Board for processing; he reviewed all the upcoming calendar items and noted the Board is invited 
to the School Foundation’s “The Event”.   

D Organization Reports 

11. FUTURE AGENDA ITEMS

There were no future agenda items to present.

12. PUBLIC COMMENTS

There were no speaker cards.

13. CLOSED SESSION

The Board recessed to closed session at 6:26 p.m. and reconvened to open session at 6:45 p.m. 

A. Conference with District Counsel- Existing Litigation pursuant to Government Code 
Section 54956.9 (a)).  

B. Conference with Labor Negotiator (Government Code Section 54957.6) 

No reportable action was taken in closed session. 

14. OPEN SESSION AND ADJOURNMENT

Seeing no further business to come before the Board, the meeting was duly adjourned at 6:46 
p.m.

ITEM 4A
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LVMWD Regular Meeting 
April 14, 2015 

GLEN PETERSON, President 
Board of Directors 
Las Virgenes Municipal Water District 

ATTEST: 

CHARLES CASPARY, Secretary 
Board of Directors 
Las Virgenes Municipal Water District 

(SEAL) 

ITEM 4A
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April 28, 2015 LVMWD Regular Board Meeting

TO: Board of Directors

FROM: Finance & Administration

Subject: Investment Report for the Month of March 2015

SUMMARY:

The Monthly Investment Report is submitted in compliance with Las Virgenes Municipal Water District Code 
Section 2-5.608 and transmits to the Board and other interested parties current details of the District’s 
investment portfolio. This report also provides an analysis of conditions affecting, or having the potential to 
affect, the District’s investments.  

Driven by a combination of positive and negative economic indicators, the economy continued its lackluster 
performance and slow recovery in March.  At the end of March, markets were slightly higher than February 
and the March Federal Reserve meeting indicated little change in its current policies: interest rates stayed at 
historic lows and expectations of interest rate increases in the second half of 2015 continued. Interest rates 
for financial instruments in the 1-5 year range and the U.S. stock markets remained higher than a year ago. 
However, there has been a flattening in the treasury yield curve, resulting in slightly lower yield in the 
intermediate to long term bonds.  

 Most financial experts are predicting continued slow improvements to the economy for calendar year 2015, 
followed with some short-term volatility.  The annualized yield for the District’s portfolio was up 1.1% year-
over-year, reaching 0.97% in March 2015 compared to 0.96% in March 2014. 

The portfolio was valued at $64,263,704 on March 31, 2015.

FISCAL IMPACT:

No

ITEM BUDGETED:

No

DISCUSSION:

Staff monitors economic news to help predict factors that may influence the District’s operations and 
investment portfolio performance.  As was discussed with the Board during the budget-based rates study 
session, the economy has historically been a good predictor of water usage with the impact of negative 
economic conditions nearly matching that of mandatory water use restrictions.  Conversely, a more robust 
economy promotes infill development within the District, such as the Shoppes at Westlake and the new 
homes off Agoura Road in Agoura Hills, which increases demands for the District's services.  Keeping 
abreast of national economic factors and its impact on the District’s return on its investment portfolio helps to 
ensure the effective utilization of the public’s assets and money. 

Economic Trends: 

ITEM 4C

39



The overall economic data for March has remained indicative of modest growth. The March employment 
report came in weaker than anticipated. Nonfarm payrolls rose by 126,000 in March, well below the 
consensus forecast of 245,000 and following February’s strong gains of 295,000. The national 
unemployment rate was unchanged at 5.5%. The labor participation rate dropped to 62.7% from 62.8% in 
February and 62.9% in January. Also, wages increased 0.3% in March, exceeding analysts’ expectations. 
Meanwhile, manufacturing data has recently softened due to the strong U.S. dollar and sluggish economic 
growth abroad which may be having a dampening effect on U.S. manufacturing trends. The housing data 
remains volatile in spite of ongoing low mortgage rates. Single-family housing starts declined 14.9% in 
February, which was well below analysts’ expectations.   

The Federal Open Market Committee (FOMC) left policy rates unchanged at its March meeting.  The 
Committee noted economic activity moderated and the inflation rate declined further. The word 
“patient” (with regard to the timing of a potential future rate hike) was removed from the policy statement, but 
the Committee indicated a rate hike at the next FOMC meeting in April is unlikely. The Fed left the door 
open for a possible rate hike in June, but based on the current environment, the first rate hike is likely to 
occur later in the second half of this year. The Committee expects to see further improvement in the labor 
market before it starts to raise rates, which implies that the Fed remains dissatisfied with current 
employment conditions. The Committee also needs to be confident inflation will move back to its 2% target, 
before they raise rates. With inflation remaining low, the Fed faces no urgency to begin raising rates. 

The yield on the two-year Treasury note decreased in March to 0.56%, from 0.62% at the end of January. 
The 3-year Treasury was down as well, closing the month at 0.88% compared to 1.00% from February.  
Domestic economic data remained fairly positive in March, but concerns about a slowdown in global 
economic growth (particularly in Europe, Russia and China) were elevated in the month. Geopolitical 
tensions also caused volatility in the global financial markets during the month. 

The Dow Jones Industrial Average finished March lower, down 356.58 points or -1.97% for the month, 

closing at 17,776.12 from 18,132.70 on February 27th.

In February, overall the Los Angeles-Riverside-Orange County Consumer Price Index (CPI) increased to 
0.5% on a year-over-year basis from 0.1% in January. The year-over-year Core CPI (CPI less food and 
energy) increased to 1.5% in February.  

In February, retail sales rose 1.7% on a year-over-year basis versus a gain of 3.6% in January. Sluggish 
auto sales and harsh weather in most of the U.S. contributed to a decline in retail sales from the prior month. 
Overall, consumer spending is showing positive momentum.  

Housing data remains volatile. Single-family housing starts declined by 14.9% in February. Total housing 
starts, including multi-family, declined by 17% in February.  This was well below expectations and is a 
reflection of the continuing struggles in the economic recovery.  

The national unemployment rate in February remained unchanged at 5.5%. Preliminary unemployment rates 
for our micro-area (Agoura Hills data) remains at 3.3% since December 2014. The Los Angeles County 
unemployment rate improved to 7.7% in February, from 8.2% in January. Ventura County’s unemployment 
decreased from 6.4% in January to 5.8% in February.  

Performance of the District’s Portfolio: 

As of March 31, 2015, the District held $64,263,704 in its portfolio, down 12.3% year-over-year, primary due 
to withdraws to fund for capital improvement projects.  The majority of the funds are held in the District’s 

investment accounts, which had a March 31st value of $38,826,061.  LAIF held the majority of the remaining
funds in the amount of $20,686,955.  A small portion of the funds, $2,003,629, were held in the pooled 
investment fund of CalTrust. A significant portion of remaining funds were held in a trustee account as 
required reserves for the Bond Refunding: $2,759,453.  The annualized yield for the District’s portfolio has 
remained unchanged on a year-over-year basis, reaching 0.97% in March 2015 from 0.96% in March 2014.  

Summary of investment activity for the month of March 2015: ITEM 4C
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There were a total of four investment purchases totaling $4,000,000, one called investment for $1,000,000 
and one matured investment in the amount of $1,000,000.  

Activity Type Investment Type & Duration Value Yield-to-Maturity (YTM) 

Purchase FHLB – 4 year (1x call) $1,000,000 1.50% 

Purchase FHLB – 3.5 year (1x call) $1,000,000 1.33% 

Purchase FHLB – 3.5 year (bullet) $1,000,000 1.30% 

Purchase FHLB – 5 year (quarterly calls) $1,000,000 2.20% 

Call FHLMC – 5 year (1x call) $1,000,000 1.80% 

Maturity FHLB – 4 year (bullet) $1,000,000 2.00% 

GOALS:

Ensure Effective Utilization of the Public's Assets and Money

Prepared By: Joseph Lillio, Finance Manager

ATTACHMENTS:

Charts

March Investment Report

Appendix A

ITEM 4C

41



In March, the annualized yield for the District’s Investment portfolio increased by 3 basis points (0.03%), 

to 0.97% from 0.94% in February 2015. The small dips in yield (depicted in the Annual Yield chart) are 

when investments matured or were called and the proceeds were held in LAIF until reinvested. The 

following chart shows annualized monthly yield over the current fiscal year (FY) and previous FY. As the 

chart shows, yields have largely remained flat since August 2013. Staff does not forecast yields to 

change significantly for the remainder of the FY.  

The interest earned from all investments in the portfolio FY to date has slightly trailed FY 13/14 as 

anticipated. The following chart shows cumulative interest earned over the current and previous FY. The 

current cumulative interest earned is slightly less than the cumulative interest earned during this same 

period last year (March 2014) due to a lower overall portfolio balance. Since there is no indication of a 

significant interest rate increase through the remainder of the current fiscal year, staff projects that the 

current trend will continue.   

ITEM 4C
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The total value of the portfolio as of March 31, 2015 is $64.3M. This compares to a balance of $73.2M 

from March 31, 2014. This year-over-year difference reflects a 12.3% decrease and is a reflection of the 

capital project outlays over the past year. The portfolio typically fluctuates as funding is needed for 

capital projects. The chart below shows the total portfolio value over time.  

On average, the District maintains approximately 30-35% of the portfolio in LAIF and 65-70% in direct 

investments. The following charts show the value of the District’s Investment Portfolio, LAIF, and 

CalTrust. The investment portfolio had a balance of $38.8M as of March 31, 2015, LAIF had a balance of 

$20.7M, and there was a balance of $2.0M in CalTrust. The CalTrust account was first funded in August 

2014 as a means of diversifying the liquidity portion of the District’s portfolio. The charts visually show 

the District’s rebalancing of funds from the investment portfolio to LAIF during the last half of fiscal year 

13/14 to ensure liquidity needs for the ongoing capital projects. 

ITEM 4C
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The following chart depicts annualized yields on the District’s portfolio for FY 2014-15 in comparison to 

comparative benchmarks; the 2-year U.S. Treasury yield, the 3-year U.S. Treasury yield and LAIF. The 

average duration of the District’s portfolio as of March 31, 2015 was 2.46 years. 

ITEM 4C
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Monthly Investment Report Appendix A 

Definitions 

 Disc./Cpn Rate –  The yield paid by a fixed income security.

 Yield to Maturity – The rate of return of a security held to maturity when interest payments,

market value and par value are considered.

 Bullet – A fixed income security that cannot be redeemed by the issuer until the maturity date.

 Callable – A fixed income security that can be redeemed by the issuer before the maturity date.

 Book Value – The price paid for the security.

 Par Value – The face value of a security.

 Market Value – The current price of a security.

 Custodian – The financial institution that holds securities for an investor.

Investment Abbreviations 

 FHLB – Federal Home Loan Bank

 FHLMC – Federal Home Loan Mortgage Corporation (Freddie Mac)

 FNMA – Federal National Mortgage Association (Fannie Mae)

 FFCB – Federal Farm Credit Bank

 Bonds

o NYCGEN – New York City Transitional Finance Authority Future Tax Secured Bond

o KYSHSG – Kentucky State Housing

o Montgomery – Montgomery, AL General Obligation Bond

o PORTRN – Port Authority of New York & New Jersey Revenue Bond

o AZSHGR – Arizona Board of Regents University of Arizona System Revenue Bond

o LVNSCD – Las Virgenes Unified School District

o NJSMFH – New Jersey State Mortgage Finance & Housing

o PTS – Port of Seattle

o ARLDEV – Arlington County Development Authority Revenue Bond

ITEM 4C
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Drought Update 
Monday, April 20, 2015 

CURRENT CONDITIONS 

Recent Precipitation: During the past week, light precipitation brought as much as 1.3 inches in the 
north coast, on Smith River, and tapered to as little as 0.01 inch along the coastline near Mendocino 
and along the Oregon border. Precipitation along the northern Sierra ranged from 0.14 to 0.05 inches. 
The remaining areas of California did not receive traceable precipitation. 

Below are precipitations totals (in inches) from Monday, April 13, through Monday, April 20, and year-
to-date rainfall based on the water year cycle (October 1, 2014 to September 30, 2015).

• Bakersfield: 0.00” (4.59”)
• Folsom Dam: 0.00” (23.91”)
• Fresno: 0.00” (5.16”)
• Hetch Hetchy: 0.00” (15.89”)
• Los Angeles: 0.00” (7.46”)
• Modesto: 0.00” (9.77”)
• Oroville: 0.00” (24.64”)

• Pacific House: 0.00” (25.88”)
• Redding: 0.00” (30.92”)
• Riverside: 0.00” (3.91”)
• Sacramento: 0.00” (12.63”)
• San Diego: 0.00” (6.51”)
• Shasta Dam: 0.00” (48.92”)
• Willits: 0.00” (37.36”)

Precipitation Forecast: Light precipitation is expected to spread today and tomorrow (Monday and 
Tuesday) throughout the Sierra mountain range, interior north coast, and central coast. Wednesday is 
forecasted to have greater rainfall coverage across the Sierra mountain range in northern California. 

Snow Survey: The latest manual snow surveys, conducted on April 1, recorded California snowpack 
at 5 percent of the historic April 1 average. As of April 17, the automated snow sensors captured the 
statewide average snowpack conditions at just 4 percent of the long term average. Regionally, the 
Northern Sierra Nevada and the Southern Sierra Nevada are at 3 percent of average while the 
Central Sierra Nevada is at 5 percent of average. 

Reservoir Levels (% capacity): Since the last report on April 10, Central Valley reservoirs from 
Shasta and Trinity in the North to Isabella in the South had a net loss in storage of 1,200 acre-feet. 
Shasta Reservoir increased by 11,800 acre-feet, while San Luis Reservoir, an off-stream reservoir for 
the Central Valley Project and State Water Project, decreased its storage by 13,000 acre-feet. 

Reservoir Levels as of April 16 remain low, including: Castaic Lake 30% of capacity (33% of year to 
date average); Don Pedro 42% of capacity (58% of average); Exchequer 9% of capacity (16% of 
average); Folsom Lake 59% of capacity (84% of average); Lake Oroville 51% of capacity (65% of 
average); Lake Perris 39% (46% of average); Millerton Lake 38% of capacity (55% of average); New 
Melones 22% of capacity (34% of average); Pine Flat 20% of capacity (33% of average); San Luis 
65% of capacity (72% of average); Lake Shasta 60% of capacity (71% of average); and Trinity Lake 
49% of capacity (61% of average). An update of water levels at other smaller reservoirs is also 
available. 
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Fire Activity: Since the beginning of the year, CAL FIRE has responded to over 780 wildfires across 
the state, burning 3,436 acres in the State Responsibility Area. This fire activity is above the five year 
average for the same time period with 479 fires and 1,239 acres burned. CAL FIRE has hired 
additional seasonal firefighters and trained in preparation for the peak fire season and continues to 
augment resources throughout the state as needed. 

Statewide Open Burn Ban Update: Although burn bans have been lifted throughout the State during 
the winter, restrictions on burning remain in place in many areas. Some jurisdictions still require 
homeowners to obtain a burn permit. Daily fire and weather conditions will dictate whether burning is 
permissible that day.  

Vulnerable Water Systems: The State Water Board Division of Drinking Water Programs continues 
to provide technical and funding assistance to several communities facing drinking water shortages, 
and is monitoring water systems across the state to determine if new support is needed. As of this 
week, approximately $14.9 million has been committed for specific emergency drinking water projects 
out of $15 million appropriated in March 2014 for this purpose, while more funding for this emergency 
program has been provided by the recent emergency drought appropriation in March. 

KEY ACTION ITEMS FROM THIS WEEK 

• Drought Triggers Need for Emergency Salinity Barrier in Delta: On April 15, DWR
reported that plans are moving ahead to build a temporary rock barrier in the Sacramento-San
Joaquin Delta. The barrier would help deter saltwater from the San Francisco Bay from moving
up into the Delta where it could mix with freshwater and threaten drinking water supplies. The
emergency barrier would also help mitigate a worst-case circumstance this summer in which
upstream reservoirs lack sufficient water to meet the minimum outflow requirements to limit
Delta salinity intrusion.

• State, Federal Agencies and Water Users Agree on Framework for Water Operations:
Federal and state agencies, along with Sacramento River Settlement Contractors, agreed this
week on an integrated framework of actions for operations of the federal Central Valley Project
and the State Water Project for mid-April through November. The actions will flexibly manage
and operate the system to serve multiple beneficial purposes that include water for cities and
rural communities, farms, fish and wildlife and their habitats in the Sacramento Valley. A fact
sheet released by the agencies summarizes this agreement.

• Fish and Game Commission Approves Emergency Fishing Closure on Part of Upper
Sacramento River: On April 17, the state Fish and Game Commission approved the
Department of Fish and Wildlife’s (DFWs) recommendation to provide dual areas of protection
for Sacramento River winter-run Chinook salmon, which closes all fishing on the 5.5 mile
stretch of the Upper Sacramento River near the City of Redding. The closure will protect
critical spawning habitat and eliminate any incidental stress or hooking mortality of winter-run
salmon by anglers.

In addition, DFW, in consultation with representatives of California’s sport and commercial
salmon fishing industries, recommended additional strategic protective measures for winter-
run Chinook salmon to the Pacific Fishery Management Council (PFMC) which reduce the
allowable ocean harvest rate on winter-run salmon and change the timing and location of
ocean fisheries south of San Francisco. This proposal for additional ocean fishing restrictions
was accepted and will help the winter-run population to avoid losses.
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• State Water Board Issues Curtailment Orders: On April 17, the State Water Board issued a
curtailment order for Deer Creek, a tributary to the Sacramento River, which follows a similar
order of April 3 for Antelope Creek. Both of these orders are intended to protect salmon and
steelhead. Further curtailment orders for the Scott River post-1914 and surplus water rights,
and San Joaquin River post-1914 water rights are expected between April 20 and April 24.
The Water Board requires water rights holders to curtail their diversion of surface water
supplies when rivers and streams reach critically low levels. These curtailments often translate
to significant cuts to agricultural irrigation.

• Draft Regulations Released for Water Use Reduction:  On April 18, the State Water Board
released draft regulations to achieve a 25% statewide reduction in water use across California
cities and towns. These draft regulations for local urban water agencies were developed from
feedback that the Water Board received after it released a draft framework for the regulations
earlier this month.  A fact sheet summarizes the draft regulations. Water agencies are asked to
comment on these regulations by April 22, which will inform the final draft of regulations that
will be considered by the Water Board in early May. More information on this process can be
found on the Water Board’s website.

In addition, the State Water Board will complete and notice the emergency regulations to 
achieve the Executive Order mandate for statewide 25% reduction in potable urban water 
usage on April 28. 

• DWR’s Groundwater Update Report Support Implementation of New Groundwater
Sustainability Act: On April 16, DWR announced their completion of the Groundwater Update
to the California Water Plan. The Update expands and enhances baseline groundwater
information on a regional scale, identifies challenges associated with sustainable groundwater
management and helps guide implementation of diverse resource management strategies.
Statewide and regional findings, data gaps and recommendations to improve groundwater
management are also included.

• Emergency Food Aid, Rental, and Utility Assistance: The Department of Social Services
(CDSS) has provided to date over 598,850 boxes of food to community food banks in drought-
impacted counties. Approximately 543,050 boxes of food have been picked up by 284,742
households. By Friday, April 24, an additional 9,600 boxes will be delivered to four counties.
Local food banks continue to target food aid to residents most impacted by drought.

The non-profit group La Cooperativa continues to distribute the $10 million state-funded 
emergency rental assistance to impacted families and individuals across counties most 
impacted by the drought. As of Thursday, April 9, the Department of Housing and Community 
Development (HCD) has reported that a total of $8,678,648 is committed; and $7,502,890 in 
funds has been issued to 4,555 applicants in 21 counties. 

The Department of Community Services and Development (CSD) allocated an additional 
$600,000, under the federally-funded Community Services Block Grant (CSBG), to continue 
the Drought Water Assistance Program (DWAP) pilot project which provides financial 
assistance to help low-income families pay their water bills.  
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This program targets low-income families in 10 counties identified as experiencing a high 
unemployment rate, high share of agricultural workers and designated to have “exceptional” 
drought conditions according to the U.S. Drought Monitor Classification System. These 
counties are Fresno, Kern, Kings, Madera, Merced, Monterey, San Benito, Santa Cruz, 
Stanislaus and Tulare. CSD is finalizing the contract terms and anticipates funding to begin 
May 1, 2015. 

CSD is in the process of allocating $400,000, under CSBG, to continue the Migrant and 
Seasonal Farmworker (MSFW) drought assistance program, which provides assistance in 
employment training and placement services to individuals impacted by the drought. This 
program has been provided in coordination with the California Human Development (CHD), 
Central Valley Opportunity Center (CVOC), and Center for Employment Training (CET) and 
Proteus, which provides employment training and placement services to migrant and seasonal 
farmworkers suffering job loss or reduced employment due to the drought. CSD is finalizing 
contract terms with these organizations and anticipates services to begin June 1, 2015. 

• California’s Water Conservation Education Program Kicks off New Campaign:  A day
after Governor Jerry Brown’s historic drought executive order including mandatory water
conservation, Save Our Water launched “Keep Saving CA,” a statewide public education
campaign that gives Californians a pat on the back for their water-saving efforts to date – and
asks them to do more.  Save Our Water is a partnership between the Association of California
Water Agencies (ACWA) and the Department of Water Resources. The Keep Saving CA
campaign will run through the end of June and includes billboards, outdoor media, traditional
and digital radio, digital and social media, and on-the-street efforts that will be seen and heard
throughout the state. The campaign includes a robust new website loaded with easy-to-use
water-saving tips at saveourwater.com. Save Our Water connects with Californians on its
Facebook page, Twitter and Instagram accounts.

• LAO Says Actual Statewide Economic Impacts of Drought Are Limited: This report
suggested that even a substantial decline in agriculture’s share of the economy due to the
drought will probably have limited impacts on the overall statewide economic activities this
year. On April 15, the Legislative Analyst Office (LAO) reported that agriculture generates only
about 2% of the state’s gross domestic product and contributes to only 3% of the state’s
related businesses and jobs.

• Policy Summit to Explore Impacts of Illegal Marijuana Grows: On, April 29, a special
policy summit at the State Capitol will explore the environmental impacts and public safety
challenges arising from illegal marijuana cultivation in California. State agencies will be
participating in this summit.

• Drought Response Funding: The $687 million in state drought funding that was appropriated
last March through emergency legislation, as well as $142 million provided in the 2014 Budget
Act, continues to advance toward meeting critical needs. To date, $236 million has been
expended, and nearly $625 million of the emergency funds appropriated in March came from
sources dedicated to capital improvements to water systems. Since March, the Department of
Water Resources has expedited grant approvals, getting $21 million immediately allocated to
grantees that were pre-approved for certain projects.
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As planned in March, the next $200 million of expedited capital funding was awarded in 
October, and the remaining $250 million will be granted by fall 2015. The 2014 Budget Act 
appropriated an additional $53.8 million to CAL FIRE over its typical budget to enhance 
firefighter surge capacity and retain seasonal firefighters beyond the typical fire season. In the 
event drought conditions continue through next year, the proposed 2015-16 Governor’s 
Budget includes an additional $115 million to continue critical drought response efforts. 

• Governor’s Drought Task Force: The Task Force continues to take actions that conserve
water and coordinate state response to the drought.

Local Government 

• MWD Board Approves Plan to Cut Deliveries to Member Agencies by 15% beginning
July 1: On April 14, the Metropolitan Water District of Southern California Board approved an
allocation plan that will cut imported water deliveries to its member agencies by 15% starting
July 1. The board also passed a resolution endorsing Governor Brown’s April 1 Executive
Order which calls for a mandatory 25% reduction in urban water use.

• Local Emergency Proclamations: A total of 54 local Emergency Proclamations have been
received to date from city, county, and tribal governments, as well as special districts:

o 24 Counties: El Dorado, Glenn, Inyo, Humboldt, Kern, Kings, Lake, Madera, Mariposa,
Merced, Modoc, Plumas, San Bernardino, San Joaquin, San Luis Obispo, Santa
Barbara, Shasta, Siskiyou, Sonoma, Sutter, Trinity, Tulare, Tuolumne, and Yuba.

o 9 Cities: City of Live Oak (Sutter County), City of Lodi (San Joaquin County), City of
Montague (Siskiyou County), City of Portola (Plumas County), City of Ripon (San
Joaquin County), City of San Juan Bautista (San Benito County), City of Santa Barbara
(Santa Barbara County), and City of West Sacramento (Yolo County), and City of
Willits (Mendocino County).

o 9 Tribes: Cortina Indian Rancheria (Colusa County), Hoopa Valley Tribe (Humboldt
County), Karuk Tribe (Siskiyou/Humboldt Counties), Kashia Band of Pomo Indians of
the Stewarts Point Rancheria (Sonoma County), Picayune Rancheria of Chukchansi
Indians (Madera County) Sherwood Valley Pomo Indian Tribe (Mendocino County),
Tule River Indian Tribe (Tulare County), Yocha Dehe Wintun Nation (Yolo County), and
Yurok Tribe (Humboldt County).

o 12 Special Districts: Carpinteria Valley Water District (Santa Barbara County), Goleta
Water District (Santa Barbara County), Groveland Community Services District
(Tuolumne County), Lake Don Pedro Community Services District (Mariposa
Stanislaus County), Mariposa Public Utility District (Mariposa County), Meiners Oaks
Water District (Ventura County), Montecito Water District (Santa Barbara County),
Mountain House Community Service District (San Joaquin County), Nevada Irrigation
District (Nevada County), Placer County Water Agency (Placer County), Tuolumne
Utilities District (Tuolumne County), and Twain Harte Community Services District
(Tuolumne County).
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• Water Agency Conservation Efforts: The Association of California Water Agencies (AWCA)
has identified several hundred local water agencies that have implemented water conservation
actions. These water agencies are responding to the drought by implementing conservation
programs, which include voluntary calls for reduced water usage and mandatory restrictions
where water shortages are worst.

• County Drought Taskforces:  A total of 29 counties have established drought task forces to
coordinate local drought response. These counties include: Butte, Glenn, Humboldt, Imperial,
Kern, Kings, Lake, Madera, Mendocino, Merced, Modoc, Monterey, Nevada, Orange, Placer,
Plumas, Sacramento, San Francisco, San Joaquin, San Luis Obispo, San Mateo, Santa
Barbara, Siskiyou, Stanislaus, Sutter, Tehama, Tulare, Tuolumne, and Yolo.

• Tribal Taskforce: A total of 4 tribes have established drought task forces to coordinate tribal
drought response. These tribes include: Hoopa Valley Tribe (Humboldt County), Yurok Tribe
(Humboldt Counties) and Sherwood Valley Tribe (Mendocino County), and Kashia Band of
Pomo Indians (Sonoma County).

DROUGHT RELATED WEBSITES FOR MORE INFORMATION 

Drought.CA.Gov:  California’s Drought Information Clearinghouse 

State’s Water Conservation Campaign, Save our Water 
Local Government, Drought Clearinghouse and Toolkit 

California Department of Food and Agriculture, Drought information 
California Department of Water Resources, Current Water Conditions 

California Data Exchange Center, Snow Pack/Water Levels 
California State Water Resources Control Board, Water Rights, Drought Info and Actions 

California Natural Resources Agency, Drought Info and Actions 
State Water Resources Control Board, Drinking Water, SWRCB Drinking Water Program 

California State Water Project, Information  

U.S. Drought Monitor for Current Conditions throughout the Region 
U.S. Drought Portal, National Integrated Drought Information System (NIDIS) 

National Weather Service Climate Predictor Center 
USDA Drought Designations by County CA County Designations 

USDA Disaster and Drought Assistance Information USDA Programs 
U.S. Small Business Administration Disaster Assistance Office:  www.sba.gov/disaster 
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GENERAL INFORMATION 

MANDATORY RESTRICTIONS TO ACHIEVE A 25% STATEWIDE 

REDUCTION IN POTABLE URBAN WATER USE 

With California facing one of the most severe droughts on record, Governor Brown declared a
drought State of Emergency in January 2014 and issued a series of Executive Orders in April
and September 2014 and January 2015, that streamline the State’s drought response and
makes California more drought resilient for the future.

The April 2014 Executive Order asked the State Water Board to assess voluntary conservation
levels for urban water agencies and granted authority to adopt emergency conservation
regulations, which the Board did in July of 2014 and updated in March of 2015.  With the
lowest snowpack on record and a lack of sufficient conservation to deal with the continuing
drought emergency, the Governor, on April 1, 2015, directed the State Water Board to
implement mandatory water reductions in urban areas to reduce potable urban water usage by
25 percent statewide. He also directed that this regulation take into account the different levels
of conservation already achieved by communities based upon their relative per capita water
usage.

This savings amounts to approximately 1.3 million acre-feet of water over the next nine
months, or nearly as much water as is currently in Lake Oroville.  To achieve these savings,
the State Water Board is expediting an emergency regulation to set usage targets for
communities around the State.

The Board’s task is to implement a regulation which is equitable, achievable, and enforceable
for every urban water supplier in the state, and which can be implemented quickly given the
state of the drought and the uncertainty of when it will end.  To maximize input in a short
amount of time, the Board began discussions with water suppliers, stakeholder groups, and
others to solicit feedback on approach on the day that the Executive Order was issued.

On April 7, 2015, the Board released a draft framework and received more than 250
comments.  Suggestions from the comments were incorporated into the draft regulation issued
on April 17, 2015.  The Board is soliciting additional comment on the draft regulation by April
22. The draft regulation will be further refined based on comments received and the Notice of
Proposed Emergency Rulemaking and accompanying documents will be released on April 28th 
for public comment and consideration by the Board at its May 5-6, 2015 meeting.
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Content of Emergency Regulation 

This emergency regulation will address the following provisions of the April 1, 2015 Executive Order :

Ordering Provision 2: Mandatory 25% reduction in potable urban water use with recognition of past
conservation achievements;

Ordering Provision 5: Reductions in potable water use at commercial, industrial and institutional
properties;

Ordering Provision 6:  Prohibition on using potable water for irrigation of ornamental turf in street
medians; and

Ordering Provision 7: Prohibition on using potable water for irrigation outside of new home construction
without drip or microspray systems.

This emergency regulation does not address rate structures and other pricing mechanisms required by
Ordering Provision 8, which will be developed separately. 

Schedule for Adoption and Implementation of the Emergency Regulation 

Stakeholder comments on the proposed emergency regulation must be submitted by Wednesday April 
22, 2015.  Staff will use those comments to finalize the draft emergency regulation, which will be
published on April 28, 2015, along with supporting documents.  Final public comment on the
emergency regulation can be made at the Board meeting on May 5, 2015.  The specific prohibitions in
the emergency regulation will take effect immediately upon approval by the Office of Administrative
Law.  Urban water suppliers will be expected to begin implementing measures to meet their mandatory
reduction targets by June 1, 2015 to ensure maximum conservation during the summer months.  The
schedule is listed below.

 Notice announcing release of draft April 17, 2015
regulation for informal public comment

 Deadline for comment on draft regulation April 22, 2015

 Formal Notice of Proposed Rulemaking April 28, 2015
and written comment period

 Board hearing and adoption May 5-6, 2015

 Office of Administrative Law approval May 15, 2015

 Specific prohibitions become effective May 15, 2015

 First (June) report on water production and July 15, 2015
other conservation measures due

How to Provide Input 

Information including discussion drafts, draft regulations and related materials is available on the State
Water Board’s website at: 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/drought/emergency_mandatory_regulations.shtml .

Written comment and questions can be sent to Jessica Bean at jessica.bean@waterboards.ca.gov .
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DRAFT REGULATIONS 

IMPLEMENTING 25% CONSERVATION STANDARD 

On April 1, 2015, Governor Jerry Brown issued the fourth in a series of Executive Orders on
actions necessary to address California’s severe drought conditions.  With snowpack water 
content at a record low level of 5 percent of average for April 1st , major reservoir storage
shrinking each day as a percentage of their daily average measured over the last several
decades, and groundwater levels continuing to decline, urgent action is needed.  The April 1
Executive Order requires, for the first time in the State’s history, mandatory conservation of 
potable urban water use.  Commercial agriculture in many parts of the State has already been
notified of severe cutbacks in water supply contracted through the State and Federal Water
Projects and is bracing for curtailments of surface water rights in the near-term.  Conserving
water more seriously now will forestall even more catastrophic impacts if it does not rain next
year. 

Early Input 

To maximize input in a short amount of time, the State Water Board released a proposed
regulatory framework for implementing the 25% conservation standard mandated by the
Executive Order on April 7, 2015.  This will result in water savings amounting to approximately
1.3 million acre-feet of water over the next nine months, or nearly as much water as is
currently in Lake Oroville. Draft regulations are now available for informal public comment that
consider and incorporate the input contained in over 250 comments submitted by water
suppliers, local government, businesses, individuals, and non-governmental organizations.
Key areas of comment focused on the methodology behind the assignment of conservation
standards, the availability of exclusions or adjustments under defined conditions, how to
approach the commercial, industrial and institutional (CII) sector, the requirements for smaller
water suppliers, and the approach to enforcement. 

What’s Next 

During this second informal comment period, we are soliciting feedback on the updated
approach reflected in the draft regulation as well as comment on the specific regulatory
language.  Please submit comments by email to Jessica Bean at
Jessica.Bean@waterboards.ca.gov by April 22, 2015.  The draft regulation will be further
refined based on comments received and the Notice of Proposed Emergency Rulemaking and
accompanying revised regulatory language will be released on April 28th for public comment 
and consideration by the Board at its May 5-6, 2015 regular business meeting.
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Draft Regulation - Key Provisions 

Conservation Standard for Urban Water Suppliers 
As drought conditions continue, all water suppliers will need to do more to meet the statewide 25%
conservation standard.  Many communities around the State have been conserving for years.  Some of
these communities have achieved remarkable results with residential water use now hovering around
the statewide target for indoor water use, while others are using many times more.  Everyone must do
more, but the greatest opportunities to meet the statewide 25% conservation standard now exist in
those areas with higher water use.  Often, but not always, these water suppliers are located in areas
where the majority of the water use is directed at outdoor irrigation due to lot size and oth er factors.

In response to comments and suggestions, the draft regulation assigns urban water suppliers to a tier
of water reduction based upon three months of summer residential gallons-per-capita-per-day data
(July-September).  These three months reflect the amount of water used for summer outdoor irrigation,
which provides the greatest opportunity for conservation savings.

 The number of tiers has more than doubled, from the proposed regulatory framework, to more
equitably allocate the conservation savings necessary to reach the statewide 25 percent reduction
mandate.  This updated approach lessens the disparities in reduction requirements between agencies
that have similar levels of water consumption, but fall on different sides of dividing lines  between tiers.
Suppliers that were in the 35% reduction tier in the prior proposal may now be in the 32% or 28% tier if
their summer 2014 R-GPCD was below 210.  Adding additional tiers to the conservation framework
also better reflects past conservation efforts because water suppliers that have reduced use prior to the
drought will have a lower R-GPCD and lower conservation standard than water suppliers with similar
climate and density factors where R-GPCD remains high.

Urban water suppliers (serving more than 3,000 customers or
delivering more than 3,000 acre feet of water per year and
accounting for more than 90% of urban water use) will be
assigned a conservation standard, as shown in the
following table:

Tier 
R-GPCD Range # of 

Suppliers in 

Range 

Conservation 

Standard 
From To 

1 reserved  0 4% 

2 0 64.99 23 8% 

3 65 79.99 21 12% 

4 80 94.99 42 16% 

5 95 109.99 41 20% 

6 110 129.99 51 24% 

7 130 169.99 73 28% 

8 170 214.99 66 32% 

9 215 612.00 94 36% 

The Smith family of three learns that 

their water district must reduce water 
use by 12 percent.  A manufacturing 
plant uses 20 percent of the water 

and cannot reduce its use.  So, 

residents are told to reduce their use 
by 15 percent to meet the overall 12 
percent target.   The Smith family 
uses an average of 210 gallons per 

day (or about 70 gallons per person), 
165 gallons for indoor use and 45 

gallons for watering their small yard.  
To meet the 15% reduction 

requirement they must bring their 
total water use down to about 180 
gallons per day.  This is equivalent 
to about 60 gallons per person per 

day. 
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The draft regulation describes two situations where water suppliers could request to modify their total
water use or be placed into a lower conservation tier:

1. Urban water suppliers delivering more than 20 percent of their total water production to
commercial agriculture may be allowed to modify the amount of water subject to their
conservation standard.  These suppliers must provide written certification to the Board to be
able to subtract the water supplied to commercial agriculture from their total water production for
baseline and conservation purposes.

2. Urban water suppliers that have a reserve supply of surface water that could last multiple years
may be eligible for placement into lower conservation tier.  Only suppliers meeting the eligibility
criteria will be considered.  These criteria relate to the source(s) of supply, precipitation
amounts, and the number of years that those supplies could last.

There are no specific use reduction targets for commercial, industrial, and institutional users served by
urban and all other water suppliers. Water suppliers will decide how to meet their conservation standard
through reductions from both residential and non-residential users. Water suppliers are encouraged to
look at their commercial, institutional and industrial properties that irrigate outdoor ornamental
landscapes with potable water for potential conservation savings.

An open question is whether the draft regulation should allow multiple suppliers to join together to meet a collective 

conservation standard.  In order to achieve a statewide 25% reduction in urban water use, the group as a whole would 

need to achieve the same amount of water savings as they would as individual suppliers.  This approach could provide 

additional flexibility in achieving the conservation standard and allow for uniform messaging and implementation 

across contiguous service areas.  There are many uncertainties, however, related to the appropriate geographic scope, 

group leadership, compliance assessment, accountability, and enforcement.  Input is requested regarding how a 

collective approach could be administered that addresses these uncertainties and achieves the required reduction in 

water use.

Conservation Standard For All Other Water Suppliers 
Under the current proposal, smaller water suppliers (serving fewer than 3,000 connections) will be
required to achieve a 25% conservation standard or restrict outdoor irrigation to no more  than two days
per week. Commercial, industrial, and institutional users with independent supplies will also be required
to reduce usage by 25% or restrict outdoor irrigation to no more than two days per week.  These
smaller urban suppliers serve less than 10% of Californians. 

The Jones family of four learn that their water district must reduce water use by 32 percent.  An oil 
refinery uses 10 percent of the district’s water and cannot reduce its use.  Their city also has many small 
businesses, and a golf course, which can reduce use by more than 10 percent.  The residents must now 
reduce their use by 30 percent to meet the overall 32 percent target.  The Jones family uses an average of 

1,200 gallons per day (or about 300 gallons per person); 300 gallons for indoor use and 900 gallons 
outdoors, to irrigate a large yard that includes grass and fruit trees.  To cut water use by 30 percent, the 
Jones’ must cut their water use by 360 gallons per day to 840 gallons which is equivalent to 210 gallons 
per person per day. 
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End-User Requirements 
The new prohibitions in the Executive Order apply to all Californians and will take effect immediately
upon approval of the regulation by the Office of Administrative Law. These include:

 Irrigation with potable water of ornamental turf on public street medians is prohibited; and
 Irrigation with potable water outside of newly constructed homes and buildings not delivered by

drip or microspray is prohibited.

Commercial, industrial and institutional properties under Provision 5 of the Executive Order with an
independent source of water supply (not served by a water supplier), are required under the draft
regulation to either limit outdoor irrigation to two days per week or achieve a 25% reduction in water
use.  Often, these properties have large landscapes that would otherwise not be addressed by this
regulation.

It will be very important as these provisions are implemented to ensure that existing trees remain
healthy and do not present a public safety hazard.  Guidance on the implementation of both prohibitions
will be developed.

New Reporting Requirements
Total monthly water production and specific reporting on residential use and enforcement as laid out in
the previously adopted emergency regulations will remain in effect.  Because the conservation standard
applies to total water production, the draft regulation expands the reporting to include information on
water use in the commercial, industrial, and institutional sectors.   Small water suppliers with fewer than
3,000 service connections will be required to submit a single report on December 15, 2015 that
provides their water production from June-November 2015 and June-November 2013.  In addition, they
must report on the number of days per week outdoor irrigation is allowed.

Commercial, industrial, and institutional facilities with an independent source of supply (they are not
served by a water supplier) will not be required to submit a report; however they should be prepared to
demonstrate their compliance with the two day per week watering restriction or the 25% reduction in
water use if requested to do so by the Board.

Compliance Assessment 
In many communities around the state, over half (and up to 80 percent) of total residential water use is
for outdoor irrigation during the summer months.  With summer just around the corner, bringing with it
the greatest opportunity for making substantial conservation gains, immediate action is essen tial.  As a
result, the Board will begin assessing compliance with the submittal of the June monthly report on July
15, 2015.

Commenters pointed out that a month-by-month comparison of the percentage reduction in water use
is confusing to the public because of the potentially wide variation in results due to temperatures,
precipitation, and other factors.  Several comments suggested using a 12-month rolling average;
however a cumulative approach will also eliminate the wide swings that can occur in a mon th-by-month
comparison and give a more accurate sense of progress.  Beyond June, the Board will track
compliance on a cumulative basis.  Cumulative tracking means that conservation savings will be added
together from one month to the next and compared to the amount of water used during the same
months in 2013.  This tracking will look like the sample graph below.  

ITEM 5C

63



Example Comparison of Monthly Savings and Cumulative or Running Savings 

2013 Water 

Use 

2015 Water 

Use 

Monthly 

savings 

Cumulative or 

Running Savings 

June 1000 800 20% 20% 

July 1500 1050 30% 26% 

August 1200 1020 15% 22% 

September 900 825 8% 20% 

20%

30%

15%

8%

20%

26%

22%

20%

June July August September

Monthly savings

Cumulative or Running Savings

Two additional tools are included in the draft regulation to both expedite the investigation of water
suppliers not meeting their conservation standard and require the implementation of actions to correct
this situation.  A new informational order is proposed that water suppliers would be required to respond
to or face immediate enforcement.  The proposed conservation order can be used to direct specific
actions to correct non-compliance.  Both of these tools are tailored to the emergency circumstances
that the State finds itself in as a result of continuing drought conditions.  Violation of an information or
conservation order carries a penalty of up to $500 per day.

The Board will work with water suppliers along the way that are not meeting their targets to implement
actions to get them back on track.  These actions could include changes to rates and pricing,
restrictions on outdoor irrigation, public outreach, rebates and audit programs, leak detection and
repair, and other measures.  The Board may use its enforcement tools to ensure that water suppliers
are on track to meet their conservation standards at any point during the 270 days that the emergency
regulation is in effect.  

In Conclusion 

The Board received many comments on how to incorporate factors correlated with water use, such as
climate, density, past conservation achievements, growth, and others. Many of these factors are
accounted for in the State’s 20x2020 conservation approach adopted in 2009, and they are relevant to 
a longer-term conservation policy.  While the draft regulation does not directly adjust the conservation
standards based on climate or other factors, the increase in the number of tiers gives many
communities in the hotter, inland areas a lower conservation standard than they would have otherwise
been subject to.
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There were also many comments that discussed how recycled water and other new sources of water
supply should factor in to the conservation standard.   Many suggested that potable recycled water
supplies be excluded from the amount of water subject to the conservation standard and that a credit
system be established to also recognize investments made in developing non-potable recycled water
supplies (which are not included in Total Water Production).  Both of these sources of supply add
resiliency and are key to a more sustainable water future.  These suggestions were not integrated into
the draft regulations because while the State, our federal government partners and local governments
have provided much needed capital to make these projects work; they are still sources of supply that
need to be managed judiciously, especially in times of drought.

The staff appreciates the extensive input submitted from individuals, communities and organizations
around the State.  In particular, comments that targeted specific concerns and provided specific
solutions were very well received.  There has been a wealth of input on actions that are more
appropriately dealt with over the longer term, not necessarily in this rulemaking.  These suggestions will
be considered as the Board moves forward in establishing permanent regulations for water usage,
conservation, and reporting under Provision 9 of the Executive Order as well as additional temporary
emergency regulations that may be needed if it does not rain significantly next winter.
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PROPOSED TEXT OF EMERGENCY REGULATION 

Article 22.5.  Drought Emergency Water Conservation. 

Sec. 863. Findings of Drought Emergency. 
(a) The State Water Resources Control Board finds as follows: 
(1) On January 17, 2014, the Governor issued a proclamation of a state of 

emergency under the California Emergency Services Act based on drought conditions; 
(2) On April 25, 2014, the Governor issued a proclamation of a continued state of 

emergency under the California Emergency Services Act based on continued drought 
conditions; 

(3)  On April 1, 2015, the Governor issued an Executive Order that, in part,  
directs the State Board to impose restrictions on water suppliers to achieve a statewide 25 
percent reduction in potable urban usage through February 28, 2016; require commercial, 
industrial, and institutional users to implement water efficiency measures; prohibit 

irrigation with potable water of ornamental turf in public street medians; and prohibit 
irrigation with potable water outside newly constructed homes and buildings that is not 
delivered by drip or microspray systems; 

(34) The drought conditions that formed the basis of the Governor’s emergency 

proclamations continue to exist; 
(45) The present year is critically dry and has been immediately preceded by two 

or more consecutive below normal, dry, or critically dry years; and 
(56) The drought conditions will likely continue for the foreseeable future and 

additional action by both the State Water Resources Control Board and local water 
suppliers will likely be necessary to prevent waste and unreasonable use of water and to 
further promote conservation. 

Authority: Section 1058.5, Water Code. 
References: Sections 102, 104 and 105, Water Code. 

Sec. 864. End-User Requirements in Promotion of Water Conservation. 
(a) To prevent the waste and unreasonable use of water and to promote water 

conservation, each of the following actions is prohibited, except where necessary to 
address an immediate health and safety need or to comply with a term or condition in a 

permit issued by a state or federal agency: 
(1) The application of potable water to outdoor landscapes in a manner that causes 

runoff such that water flows onto adjacent property, non-irrigated areas, private and 
public walkways, roadways, parking lots, or structures; 

(2) The use of a hose that dispenses potable water to wash a motor vehicle, except 
where the hose is fitted with a shut-off nozzle or device attached to it that causes it to 
cease dispensing water immediately when not in use; 

(3) The application of potable water to driveways and sidewalks; and 

(4) The use of potable water in a fountain or other decorative water feature, 
except where the water is part of a recirculating system; 
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(5)  The application of potable water to outdoor landscapes during and within 48 
hours after measurable rainfall; and  

(6)  The serving of drinking water other than upon request in eating or drinking 

establishments, including but not limited to restaurants, hotels, cafes, cafeterias, bars, or 
other public places where food or drink are served and/or purchased.; 

(7)  The irrigation with potable water of ornamental turf on public street medians; 
and 

(8)  The irrigation with potable water outside of newly constructed homes and 
buildings that is not delivered by drip or microspray systems. 

(b)  To promote water conservation, operators of hotels and motels shall provide 
guests with the option of choosing not to have towels and linens laundered daily.  The 

hotel or motel shall prominently display notice of this option in each guestroom using 
clear and easily understood language. 

(c)  Immediately upon this subdivision taking effect, all commercial, industrial 
and institutional properties not served by a water supplier meeting the requirements of 

Water Code section 10617 or section 350 shall either: 
(1)  Limit outdoor irrigation of ornamental landscapes or turf with potable water 

to no more than two days per week; or 
(2)  Reduce potable water usage by 25 percent for the months of June 2015 

through February 2016 as compared to the amount used for the same months in 2013. 
(cd) The taking of any action prohibited in subdivision (a) or the failure to take 

any action required in subdivisions (b) or (c), in addition to any other applicable civil or 
criminal penalties, is an infraction, punishable by a fine of up to five hundred dollars 

($500) for each day in which the violation occurs.  

Authority: Section 1058.5, Water Code. 
References: Sections 102, 104, and 105, 350, and 10617, Water Code. 

Sec. 865. Mandatory Actions by Water Suppliers. 
(a) The term “urban water supplier,” when used in this section, refers to a supplier 

that meets the definition set forth in Water Code section 10617, except it does not refer to 
suppliers when they are functioning solely in a wholesale capacity, but does apply to 
suppliers when they are functioning in a retail capacity. 

(b)(1) To promote water conservation, each urban water supplier shall implement 

all requirements and actions of the stage of its water shortage contingency plan that 
imposes includes mandatory restrictions on the number of days that outdoor irrigation of 
ornamental landscapes or turf with potable water is allowed, or shall amend its water 
shortage contingency plan to include mandatory restrictions on the number of days that 

outdoor irrigation of ornamental landscapes or turf with potable water is allowed and 
implement these restrictions within forty-five (45) days. Urban water suppliers with 
approved alternate plans as described in subdivision (b)(2) are exempted from this 
requirement. 

(2) An urban water supplier may submit a request to the Executive Director for 
approval of an alternate plan that includes allocation-based rate structures that satisfies 
the requirements of chapter 3.4 (commencing with section 370) of division 1 of the Water 
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Code, and the Executive Director may approve such an alternate plan upon determining 
that the rate structure, in conjunction with other measures, achieves a level of 
conservation that would be superior to that achieved by implementing limitations on 

outdoor irrigation of ornamental landscapes or turf with potable water by the persons it 
serves to no more than two days per week. 

(c) To promote water conservation, each urban water supplier that does not have a 
water shortage contingency plan that restricts the number of days that outdoor irrigation 

of ornamental landscapes and turf with potable water is allowed, or has been notified by 
the Department of Water Resources that its water shortage contingency plan does not 
meet the requirements of Water Code section 10632 shall, within forty-five (45) days, 
limit outdoor irrigation of ornamental landscapes or turf with potable water by the 

persons it serves to no more than two days per week. 
(db) In furtherance of the promotion of water conservation each urban water 

supplier shall: 
(1) Provide prompt notice to a customer whenever the supplier obtains 

information that indicates that a leak may exist within the end-users exclusive control. 
(2) Prepare and submit to the State Water Resources Control Board by the 15

th
 of

each month a monitoring report on forms provided by the Board.  The monitoring report 
shall include the amount of potable water the urban water supplier produced, including 

water provided by a wholesaler, in the preceding calendar month and shall compare that 
amount to the amount produced in the same calendar month in 2013.  The monitoring 
report shall specify the population served by the urban water supplier, the percentage of 
water produced that is used for the residential sector, descriptive statistics on water 

conservation compliance and enforcement efforts, and the number of days that outdoor 
irrigation is allowed, monthly commercial sector use, monthly industrial sector use, and 
monthly institutional sector use. The monitoring report shall also estimate the gallons of 
water per person per day used by the residential customers it serves.   

(c)(1)  To prevent the waste and unreasonable use of water and to meet the 
requirements of the Governor’s April 1, 2015 Executive Order, each urban water supplier 
shall reduce its total potable water production by the percentage identified as its 
conservation standard in this subdivision.  Each urban water supplier’s conservation 

standard considers its service area’s relative per capita water usage.  
(2) Each urban water supplier whose source of supply does not include 

groundwater or water imported from outside the hydrologic region and that received 
average annual precipitation in 2014 may, notwithstanding its average July-September 

2014 R-GPCD, submit for Executive Director approval a request to reduce its total water 
usage by 4 percent for each month as compared to the amount used in the same month in 
2013.  Any such request shall be accompanied by information showing that the supplier’s 
sources of supply do not include groundwater or water imported from outside the 

hydrologic region and that the supplier’s service area received average annual 
precipitation in 2014. 

(3)  Each urban water supplier whose average July-September 2014 R-GPCD was 
less than 65 shall reduce its total water usage by 8 percent for each month as compared to 

the amount used in the same month in 2013. 
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(4)  Each urban water supplier whose average July-September 2014 R-GPCD was 
between 65 and 79.9 shall reduce its total water usage by 12 percent for each month as 
compared to the amount used in the same month in 2013. 

(5)  Each urban water supplier whose average July-September 2014 R-GPCD was 
between 80 and 94.9 shall reduce its total water usage by 16 percent for each month as 
compared to the amount used in the same month in 2013. 

(6)  Each urban water supplier whose average July-September 2014 R-GPCD was 

between 95 and 109.9 shall reduce its total water usage by 20 percent for each month as 
compared to the amount used in the same month in 2013. 

(7)  Each urban water supplier whose average July-September 2014 R-GPCD was 
between 110 and 129.9 shall reduce its total water usage by 24 percent for each month as 

compared to the amount used in the same month in 2013. 
(8)  Each urban water supplier whose average July-September 2014 R-GPCD was 

between 130 and 169.9 shall reduce its total water usage by 28 percent for each month as 
compared to the amount used in the same month in 2013. 

(9)  Each urban water supplier whose average July-September 2014 R-GPCD was 
between 170 and 214.9 shall reduce its total water usage by 32 percent for each month as 
compared to the amount used in the same month in 2013. 

(10)  Each urban water supplier whose average July-September 2014 R-GPCD 

was greater than 215 shall reduce its total water usage by 36 percent for each month as 
compared to the amount used in the same month in 2013. 

(d)(1) Beginning June 1, 2015, each urban water supplier shall comply with the 
conservation standard specified subdivision (c).   

 (2)  Compliance with the requirements of this subdivision shall be measured 
monthly and assessed on a cumulative basis.   

(e)  Each urban water supplier that serves 20 percent or more of its total 
production for commercial agricultural use meeting the definition of Government Code  

section 51201, subdivision (a) may subtract the amount of water supplied for commercial 
agricultural use from its water production total, provided that the supplier complies with 
the Agricultural Water Management Plan requirement of paragraph 12 of the April 1, 
2015 Executive Order.  Each urban water supplier that serves 20 percent or more of its 

total production for commercial agricultural use meeting the definition of Government 
Code  section 51201, subdivision (a) shall certify that the agricultural uses it serves meet 
the definition of Government Code  section 51201, subdivision (a), and shall report its 
total water production pursuant to subdivision (b)(2), identifying the total amount of 

water supplied for commercial agricultural use. 
(ef)(1) To prevent waste and unreasonable use of water and to promote water 

conservation, each distributor of a public water supply, as defined in Water Code section 
350, that is not an urban water supplier shall, within forty-five (45) days, take one or 

more of the following actions: 
(1A) Limit outdoor irrigation of ornamental landscapes or turf with potable water 

by the persons it serves to no more than two days per week; or 
(2B) Implement another mandatory conservation measure or measures intended to 

achieve a 2025 percent reduction in water consumption by the persons it serves relative to 
the amount consumed in 2013. 
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 (2) Each distributor of a public water supply, as defined in Water Code section 
350, that is not an urban water supplier shall submit a report by December 15, 2015, on a 
form provided by the Board, that includes: 

(A) Total potable water production, by month, from June through November, 
2015, and total potable water production, by month, for June through November 2013; or 

(B)  Confirmation that the distributor limited outdoor irrigation of ornamental 
landscapes or turf with potable water by the persons it serves to no more than two days 

per week. 

Authority: Section 1058.5, Water Code. 
References: Sections 102, 104, 105, 350, 1846, 10617 and 10632, Water Code. 

Sec. 866. Additional Conservation Tools. 
(a)(1) To prevent the waste and unreasonable use of water and to promote 

conservation, when a water supplier does not meet its conservation standard required by 
section 865 the Executive Director, or his designee, may issue conservation orders 
requiring additional actions by the supplier to come into compliance with its conservation 
standard. 

    (2)  All conservation orders issued under this article shall be subject to 
reconsideration under article 2 (commencing with section 1122) of chapter 4 of part 1 of 
division 2 of the California Water Code. 

(b)  The Executive Director, or his designee, may issue an informational order 

requiring water suppliers, or commercial, industrial or institutional properties not served 
by a water supplier meeting the requirements of Water Code section 10617 or section 
350, to submit additional information beyond that required to be reported pursuant to the 
other provisions of this article.  The failure to provide the information requested within 

30 days or any additional time extension granted is a violation subject to civil liability of 
up to $500 per day for each day the violation continues pursuant to Water Code section 
1846. 

Authority: Section 1058.5, Water Code. 
References: Sections 100, 102, 104, 105, 174, 186, 187, 275, 350, 1051, 1122, 1123, 
1825, 1846, 10617 and 10632, Water Code. 
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April 28, 2015 LVMWD Regular Board Meeting

TO: Board of Directors

FROM: Resource Conservation & Public Outreach

Subject: Drought Response Actions: Adoption of Urgency Ordinance and Resolution to Restrict 
Water Usage and Approval of Budget for Enforcement Activities

SUMMARY:

The prolonged and worsening drought conditions require an escalating District response to prevent water 
shortages.  Also, timely action is required for compliance with proposed State Water Resources Control 
Board (SWRCB) regulations to implement the Governor's April 1, 2015 call for a 25% statewide reduction in 
urban water usage, which correlates to a 36% reduction for the District based on the currently-proposed 
methodology.  Finally, the District must reduce demands in response to Metropolitan Water District of 
Southern California's implementation of its Water Supply Allocation Plan at Regional Shortage Level 3 
(15%). 

Staff proposes adoption of an Urgency Ordinance, amending Ordinance No. 11-86-161 of the Las Virgenes 
Code as it relates to water conservation and water shortage, to amend existing water use restrictions to be 
consistent with those proposed in the SWRCB emergency regulations.  Also, staff proposes adoption 
of a Resolution restricting potable water irrigation to two times per week with a maximum 15-minute duration 
in accordance with the District's Water Shortage Contingency Plan.  The draft Resolution also proposes that 
recycled water customers may continue with the current three-times-per-week irrigation as long as signage 
is displayed indicating the use of recycled water.  Finally, a budget of $100,000 is proposed to fund drought 
response enforcement activities over the next nine months. 

RECOMMENDATION(S):

Waive the full reading of proposed Urgency Ordinance No. 274, amending Ordinance No. 11-86-161 (Las 
Virgenes Code) as it relates to water conservation and water shortage; pass, approve and adopt the 
Urgency Ordinance, given first reading by title only, by a roll call vote; order publication within 30 days of 
adoption using a summary of the Urgency Ordinance; pass, approve and adopt Resolution No. 2463, 
establishing the water shortage level, restricting outdoor irrigation and repealing Resolution No. 2460; and 
approve a budget of $100,000 to hire temporary staff to assist with enforcement of the District’s watering 
restrictions over the next nine months. 

URGENCY ORDINANCE NO. 274 

AN URGENCY ORDINANCE OF THE BOARD OF DIRECTORS OF LAS VIRGENES MUNICIPAL WATER 
DISTRICT AMENDING ORDINANCE NO. 11-86-161 (LAS VIRGENES CODE) AS IT RELATES TO 
WATER CONSERVATION AND WATER SHORTAGE 

(Reference is hereby made to Urgency Ordinance No. 274 on file in the District's Ordinance Book and by 
this reference the same is incorporated herein and made a part of hereof.) 

RESOLUTION NO. 2463 
ITEM 7A

82



A RESOLUTION OF THE BOARD OF DIRECTORS OF LAS VIRGENES MUNICIPAL WATER DISTRICT 
ESTABLISHING THE WATER SHORTAGE LEVEL, RESTRICTING OUTDOOR IRRIGATION AND 
REPEALING RESOLUTION NO. 2460 

(Reference is hereby made to Resolution No. 2463 on file in the District's Resolution Book and by his 
reference the same is incorporated herein and made a part of hereof.) 

FISCAL IMPACT:

Yes

ITEM BUDGETED:

No

FINANCIAL IMPACT:

The adopted Fiscal Year 2014-15 Budget does not include funding for drought-related surveillance and 
enforcement activities.  A budget of $100,000 is proposed for this purpose.

DISCUSSION:

Section 3-4.404 of the Las Virgenes Municipal Water District Code, Water Conservation 
Measures, requires several minor amendments for consistency with the SWRCB's recently-released draft 
emergency regulations.  The proposed revisions include a prohibition on irrigation during and within 48 
hours following measurable rainfall and serving water at restaurants only upon request.  The District 
currently prohibits irrigation during and within 24 hours following rainfall in excess of one inch.  Although the 
draft emergency regulations remain to be approved by the SWRCB, these specific provisions are not 
expected to be revised and appear to be prudent measures given the severity of the drought. 

With the Governor’s Executive Order calling for a statewide mandatory 25% reduction in potable water 
usage, the SWRCB has proposed draft regulations that apply a sliding scale to water suppliers with 
reduction percentage of up to 36%.  The District is currently among the water suppliers slated for a 36% 
reduction.  As a result, staff believes that it is appropriate to further limit outdoor potable water irrigation to 
two times per week with a maximum 15-minute total duration per station on designated watering days. 

To achieve the required reductions, additional enforcement activities are required to ensure compliance with 
the water use restrictions and cite customers who do not voluntarily comply.  Temporary staffing is needed 
to patrol the community for compliance with the watering schedule and identify excessive runoff that occurs 
with over-watering.  Staff proposes an initial budget of $100,000 to hire two temporary employees to assist 
with enforcement over the next nine months at a rate of approximately $30 per hour. 

In September 2014, the Board approved a "Policy for Addressing Miscellaneous Water Uses and Practices 
During the Drought".  Staff proposed several minor updates to the application of the policy and attached a 
copy for reference.  Additionally, staff has informed the cities served by the District of the following 
two prohibited uses of water that were outlined in the Governor's Executive Order. 

1. Irrigation with potable water of ornamental turf on public street medians is prohibited; and
2. Irrigation with potable water outside of newly constructed homes and buildings not delivered by drip or

microspray is prohibited.

To support the cities with implementation of Item No. 1, staff provided the cities and various homeowners 
associations with a list of potable water accounts that are currently used to irrigate medians. 

GOALS:

Provide Safe and Quality Water with Reliable Services

Prepared By: Carlos G. Reyes, Director of Resource Conservation and Public Outreach

ATTACHMENTS:

Urgency Ordinance No. 276 ITEM 7A

83



Resolution No. 2463

Policy for Addressing Miscellaneous Water Uses and Practices During the Drought
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Expanded.Drought.Ordinance  4/20/15 

URGENCY ORDINANCE NO. 04-28-276 
 

AN URGENCY ORDINANCE OF THE BOARD OF DIRECTORS OF LAS VIRGENES  
MUNICIPAL WATER DISTRICT AMENDING ORDINANCE NO. 11-86-161 

(LAS VIRGENES CODE) AS IT RELATES TO WATER CONSERVATION AND WATER 
SHORTAGE 

 
 
 BE IT ORDAINED BY THE BOARD OF DIRECTORS OF LAS VIRGENES 
MUNICIPAL WATER DISTRICT as follows: 
 
 1. Purpose. 
 This ordinance amends Ordinance No. 11-86-161 (Las Virgenes Code) to incorporate 
conservation and water shortage measures. 
 
 2. Findings. 
 (a) The Board finds the regulations set forth herein are necessary to promote the 
conservation of water during the current drought and water shortages thereafter. 
 (b) The Board further finds this ordinance must be an emergency measure because of 
the water shortage facing the State of California due to prolonged drought. 
 
 3. Amendment. 
 Section 3-4.404 of Ordinance No. 11-86-161 (Las Virgenes Code) is hereby amended and 
reenacted to read as follows: 
 
 “3-4.404 WATER CONSERVATION MEASURES 
 

(a) Customers shall comply with the following water conservation measures: 
 

  (1) Potable water shall not be used to clean or sweep hard surfaces such as 
sidewalks, walkways, driveways or parking areas and only as necessary to protect the public 
health and safety. 
  (2) Hotels, motels and other places for commercial transient occupancy shall 
offer guests who stay more than one night the opportunity to retain towels and linens during 
their stay.  
  (3) Car washing is permitted only with the use of a nozzle having an automatic 
shut-off. 
  (4) Fountains and other decorative water features shall recirculate water. 
  (5) Drinking water shall be served only upon request in eating or drinking 
establishments, including but not limited to restaurants, hotels, cafes, cafeterias, bars, or other 
public places where food or drink are served and/or purchased. 

 
 (b) Customers shall use the following irrigation practices: 
 
  (1) Irrigation shall occur after 5:00 p.m. and before 10:00 a.m.  No irrigation is 
permitted during rainfall and for 24 hours after rainfall in excess of 1 inch.and within 48 hours 
after measurable rainfall. 

(2) Irrigation shall not run off to streets, gutters or adjacent properties.   
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Expanded.Drought.Ordinance  4/20/15 

(3) The District shall assist in the promotion of water efficient irrigation 
practices by monitoring compliance with landscaping plans approved by cities and the county 
under the Water Conservation in Landscaping Act.  The District shall notify the city or county with 
jurisdiction by law if it is determined that a landscaping plan has been breached. 

(4) Limit the number of watering days, if and as determined by the Board, 
except that watering is permitted at any time with a hand-held hose equipped with an automatic 
shut-off, a faucet-filled bucket of five gallons or less, or a drip irrigation system.” 
 
 
 PASSED, APPROVED AND ADOPTED on this 28th day of April, 2015. 
 
 
       ________________________________ 
       Glen D. Peterson, President 
 
ATTEST: 
 
 
_______________________________ 
Charles P. Caspary, Secretary 
 
 
 
APPROVED AS TO FORM: 
 
 
________________________________ 
Wayne K. Lemieux, District Counsel 
 
[Seal] 
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RESOLUTION NO. 2463 
 
RESOLUTION OF THE BOARD OF DIRECTORS OF LAS VIRGENES MUNICIPAL WATER 

DISTRICT ESTABLISHING A WATER SHORTAGE LEVEL, RESTRICTING OUTDOOR 
IRRIGATION AND REPEALING RESOLUTION NO. 2460 

 
 BE IT RESOLVED BY THE BOARD OF DIRECTORS OF LAS VIRGENES 
MUNICIPAL WATER DISTRICT as follows: 
 
1.  Purpose 
 
 Section 3-4.407 (Las Virgenes Code) established the various stages of action to be taken 
in response to a water shortage condition. On April 1, 2015, the Governor expanded existing 
emergency regulations and imposed additional restrictions to achieve a 25% statewide 
reduction in potable water usage.  
 
2.  Water Shortage Condition 
  
 The water shortage condition is hereby set at “Stage 3 – Severe Water Shortage 
Emergency,” requiring a mandatory 36% reduction in water use as compared to July 2013 to 
September 2013. 
 
3.  Outdoor Irrigation Restrictions 
 

(a) Irrigation using potable water shall be no more than two times per week. 
(b) Irrigation using recycled water may be up to three times per week provided that 

signage indicating recycled water is in use is prominently displayed. 
(c) Irrigation shall be no more than fifteen minutes per station on designated 

watering days.  
(d) Properties with addresses ending in an even number may irrigate Mondays and 

Fridays. Recycled water customers may additionally irrigate on Wednesdays. 
(e) Properties with addresses ending in an odd number may irrigate Tuesdays and 

Saturdays. Recycled water customers may additionally irrigate on Thursdays. 
 
4. Other 
  
 The General Manager shall adopt regulations consistent with this Resolution. Resolution 
No. 2460 is hereby repealed. 
 

 
 PASSED, APPROVED AND ADOPTED this 28th day of April 2015. 
 
 
               
       Glen D. Peterson, President 
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ATTEST: 
 
 
                                 
Charles P. Caspary, Secretary 
 
 
 
APPROVED AS TO FORM: 
 
 
      
Wayne K. Lemieux, District Counsel 
 
(SEAL) 
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POLICY FOR ADDRESSING MISCELLANEOUS WATER USES AND PRACTICES DURING THE DROUGHT 

(Approved September 9, 2014) 

Policy Statement:  

The District allows certain water uses and practices to safeguard public health and safety, protect the 

environment and maintain the community’s lifestyle to the greatest extent possible provided these uses 

and practices demonstrate efficient water use and achieve water use reductions that are responsive to 

the current drought. 

 

Application of the Policy for Miscellaneous Water Uses and Practices: 

Non-Irrigation Activities 

Maintenance of solar panels Allow cleaning up to once every six months using a hose with 

an automatic shut-off nozzle. 

Maintenance of tennis courts Allow as needed using a water conservation broom 

Maintenance of horse corrals Allow as needed 

Washing of animals Allow as needed 

Power washing of structures in 

preparation for painting 

Allow if proof of work is provided  

Irrigation-Related Activities 

Irrigation system with weather-based 

irrigation controllers 

Exempt from days of watering restriction subject to 

verification of equipment; encourage adherence to threetwo-

day watering schedule as much as possible 

Maintenance and testing of sprinklers Exempt from days and times restrictions provided person 

conducting the test is present on site 

Irrigation using private wells or non-

District water source 

Encourage adherence to watering schedule as much as 

possible 

Irrigation with hi-efficiency or low 

precipitation nozzles 

Exempt from time limit 

Irrigation Practices 

Watering using a hand-held hose with 

an automatic shut-off nozzle, a faucet-

filled bucket of five gallons or less, or a 

drip irrigation system 

Allowed any time 

Days of watering for recycled water 

users 

Allow subject to District field visit and verification of efficient 

irrigation equipment  

Shift watering schedule from even to 

odd and vice versa 

Allow for religious reasons 

Establishment of new landscaping for 

days of irrigation 

Allow subject to District field visit and time restriction 
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INFORMATION ONLY 

April 28, 2015 LVMWD Regular Board Meeting

TO: Board of Directors

FROM: General Manager

 

  

 Subject: San Juan Capistrano Water Rate Litigation: Appellate Court Decision

SUMMARY:

On April 20, 2015, the Fourth District of the California Court of Appeals issued a 28-page ruling in the case 
of Capistrano Taxpayers Associations, Inc. v. City of San Juan Capistrano (copy attached).  In general, the 
case involves the challenge of the City of San Juan Capistrano's tiered water rates on grounds that the rate 
setting did not comply with Proposition 218.  The ruling has been much anticipated because of potential 
broader ramifications regarding the interpretation of Proposition 218 with respect to water rates. 

At the meeting, the District's Legal Counsel will review the ruling and its implications with the Board. 

FISCAL IMPACT:

No

ITEM BUDGETED:

No

Prepared By: David W. Pedersen, General Manager

ATTACHMENTS:

Appellate Court Ruling 
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CERTIFIED FOR PUBLICATION 
 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

 

FOURTH APPELLATE DISTRICT 

 

DIVISION THREE 

 

 

CAPISTRANO TAXPAYERS 

ASSOCIATION, INC., 

 

      Plaintiff and Respondent, 

 

 v. 

 

CITY OF SAN JUAN CAPISTRANO, 

 

      Defendant and Appellant. 

 

 

 

         G048969 

 

         (Super. Ct. No. 30-2012-00594579) 

 

         O P I N I O N  

 

 Appeal from a judgment of the Superior Court of Orange County, Gregory 

Munoz , Judge.  Affirmed in part; reversed in part and remanded. 

 Colantuono & Levin, Colantuono, Highsmith & Whatley, Michael G. 

Colantuono, Tiana J. Murillo and Jon di Cristina; Rutan & Tucker, Hans Van Ligten and 

Joel Kuperberg for Defendant and Appellant. 

 Best, Best & Krieger and Kelly J. Salt for the Association of California 

Water Agencies, League of California Cities and California State Association of Counties 

as Amicus Curiae on behalf of Defendant and Appellant. 
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 2 

 Mills Legal Clinic at Stanford Law School, Environmental Law Clinic and 

Deborah A. Sivas for Natural Resources Defense Council and Planning and Conservation 

League as Amicus Curiae on behalf of Defendant and Appellant. 

 AlvaradoSmith, Benjamin T. Benumof and William M. Hensley for 

Plaintiff and Respondent. 

 Howard Jarvis Taxpayers Foundation, Trevor A. Grimm, Jonathan M. 

Coupal, Timothy A. Bittle and Ryan Cogdill as Amicus Curiae on behalf of Plaintiff and 

Respondent. 

 Foley & Mansfield and Louis C. Klein for Mesa Water District as Amicus 

Curiae on behalf of Plaintiff and Respondent.  

*                *                * 

I.  INTRODUCTION 

 Southern California is a “semi-desert with a desert heart.”1  Visionary 

engineers and scientists have done a remarkable job of making our home habitable, and 

too many of us south of the Tehachapis never give a thought to its remarkable 

reclamation.  In his brilliant – if opinionated – classic Cadillac Desert, the late Marc 

Reisner laments how little appreciation there is of “how difficult it will be just to hang on 

to the beachhead they have made.”2 

 In this case we deal with parties who have an acute appreciation of how 

tenuous the beachhead is, and how desperately we all must fight to protect it.  But they 

disagree about what steps are allowable – or required – to accomplish that task.  We are 

called upon to determine not what is the right – or even the more reasonable – approach 

to the beachhead‟s preservation, but what is the one chosen by the state‟s voters. 

 We hope there are future scientists, engineers, and legislators with the 

wisdom to envision and enact water plans to keep our beloved Cadillac Desert habitable.   

                                              

 1 Walter Prescott Webb, “The American West, Perpetual Mirage,” Harper‟s Magazine, May, 1957.  

 2 Reisner, Cadillac Desert, p. 6.   
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 3 

But that is not the court‟s mandate.  Our job – and it is daunting enough – is solely to 

determine what water plans the voters and legislators of the past have put in place, and to 

determine whether the trial court‟s rulings complied with those plans. 

 We conclude the trial court erred in holding that Proposition 218 does not 

allow public water agencies to pass on to their customers the capital costs of 

improvements to provide additional increments of water – such as building a recycling 

plant.  Its findings were that future water provided by the improvement is not 

immediately available to customers.  (See Cal. Const., art. XIII D, § 6, subd. (b)(4)) [no 

fees “may be imposed for a service unless that service is actually used by, or immediately 

available to, the owner of the property in question”].)  But, as applied to water delivery, 

the phrase “a service” cannot be read to differentiate between recycled water and 

traditional, potable water.  Water service is already “immediately available” to all 

customers, and continued water service is assured by such capital improvements as water 

recycling plants.  That satisfies the constitutional and statutory requirements. 

 However, the trial court did not err in ruling that Proposition 218 requires 

public water agencies to calculate the actual costs of providing water at various levels of 

usage.  Article XIII D, section 6, subdivision (b)(3) of the California Constitution, as 

interpreted by our Supreme Court in Bighorn-Desert View Water Agency v. Verjil (2006) 

39 Cal.4th 205, 226 (Bighorn) provides that water rates must reflect the “cost of service 

attributable” to a given parcel.3  While tiered, or inclined rates that go up progressively in 

relation to usage are perfectly consonant with article XIII D, section 6, subdivision (b)(3) 

and Bighorn, the tiers must still correspond to the actual cost of providing service at a 

given level of usage.  The water agency here did not try to calculate the cost of actually 

                                              

 3 Until Bighorn, there was a question as to whether Proposition 218 applied at all to water rates.  In 

2000, the appellate court in Howard Jarvis Taxpayers Assn. v. City of Los Angeles (2000) 85 Cal.App.4th 79, 83 

(Jarvis v. Los Angeles),  held that a city‟s water rates weren‟t subject to Proposition 218, reasoning that water rates 

are mere commodity charges.  Bighorn, however, formally disapproved Jarvis v. Los Angeles and held that water 

rates are subject to article XIII D of the California Constitution.  (Bighorn, supra, 39 Cal.4th at p. 217, fn. 5.)   
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providing water at its various tier levels.  It merely allocated all its costs among the price 

tier levels, based not on costs, but on pre-determined usage budgets.  Accordingly, the 

trial court correctly determined the agency had failed to carry the burden imposed on it 

by another part of Proposition 218 (art. XIII D, § 6, subd. (b)(5)) of showing it had 

complied with the requirement water fees not exceed the cost of service attributable to a 

parcel.  That part of the judgment must be affirmed. 

II.  FACTS 

 Sometimes cities are themselves customers of a water district, the best 

example in the case law being the City of Palmdale, which successfully invoked 

Proposition 218 to challenge the rates it was paying to a water district.4  (See City of 

Palmdale v. Palmdale Water Dist. (2011) 198 Cal.App.4th 926 (Palmdale)).  And 

sometimes cities are, as in the present case, their own water district.  As Amicus 

Association of California Water Agencies (ACWA) points out, government water 

suppliers in California are a diverse lot that includes municipal water districts, irrigation 

districts, county water districts, and, in some cases, cities themselves.  To focus on its 

specific role in this case as a municipal water supplier – as distinct from its role as the 

provider of municipal services which consume water such as parks, city landscaping or 

public golf courses – we will refer to appellant City of San Juan Capistrano as “City 

Water.” 

 In February 2011, City Water adopted a new water rate structure 

recommended by a consulting firm.  The way City Water calculated the new rate 

structure is well described in City Water‟s supplemental brief of November 25, 2014.5  

                                              

 4 For reader convenience, we will occasionally refer in this opinion in shorthand to “subdivision 

(b)(1),” “subdivision (b)(3),” “subdivision (b)(4),” and “subdivision (b)(5),” and sometimes even just to “(b)(1)” 

“(b)(3),” “(b)(4)” or “(b)(5).”  Each time those references refer to article XIII D, section 6, subdivision (b) of the 

California Constitution.  Also, all references to any “article” are to the California Constitution.   

 5 We requested supplemental briefing prior to oral argument to clarify the nature of the issues and 

precisely what was in, and not in, the administrative record.  We are indebted to able counsel on all sides for giving 

us their best efforts to answer our questions. 
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City Water followed a pattern generally recommended by a manual used by public water 

agencies throughout the western United States known as the “M-1” manual.  It first 

ascertained its total costs, including things like debt service on previous infrastructural 

improvements.  It then identified components of its costs, such as the cost of billing and 

the cost of water treatment.  Next it identified classes of customers, differentiating, for 

example, between “regular lot” residential customers and “large lot” residential 

customers, and between construction customers and agricultural customers.   Then, in 

regard to each class, City Water calculated four possible budgets of water usage, based on 

historical data of usage patterns:  low, reasonable, excessive and very excessive.   

 The four budgets were then used as the basis for four distinct “tiers” of 

pricing.6  For residential customers, tier 1, the low budget, was assumed to be exclusively 

indoor usage, based on World Health Organization (WHO) guidelines concerning the 

“minimum quantity of water required for survival,” with adjustments for things like 

“low-flush toilets and other high-efficiency appliances.”  Tier 2, the reasonable budget, 

included an outdoor allocation based on “typical landscapes,” and assumed “use of native 

plants and drought-tolerant plants.”  The final two tiers were based on budgets of what 

City Water considers excessive usages of water or overuse volumes.  Using these four 

budgets of consumption levels, City Water allocated its total costs in such a way that the 

anticipated revenues from all four tiers would equal its total costs, and thus the four-tier 

system would be, taken as a whole, revenue neutral, and City Water would not make a 

profit on its pricing structure.  City Water did not try to calculate the incremental cost of 

providing water at the level of use represented by each tier, and in fact, at oral argument 

                                              

 6 Such rate structures are sometimes called “inclining” as in the pre-Proposition 218 case, Brydon v. 

East Bay Mun. Utility Dist. (1994) 24 Cal.App.4th 178, 184 (Brydon).  Amicus ACWA estimates that over half its 

members now have some sort of tiered water rate system.  As we will say numerous times in this opinion, tiered 

water rate structures and Proposition 218 are thoroughly compatible “so long as” – and that phrase is drawn directly 

from Palmdale – those rates reasonably reflect the cost of service attributable to each parcel.  (Palmdale, supra, 198 

Cal.App.4th at p. 936.)     
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in this court, admitted it effectively used revenues from the top tiers to subsidize below-

cost rates for the bottom tier. 

 Here is the rate structure adopted, as applied to residential customers: 

 

Tier  Usage   Price 

1  Up to 6 ccf7  $2.47 per ccf 

2  7 to 17 ccf8  $3.29 per ccf 

3   18 to 34 ccf9  $4.94  per ccf 

4  Over 34 ccf10  $9.05  per ccf 

 

 City Water obtains water from five separate sources:  a municipal 

groundwater recovery plant, the Metropolitan Water District, five local groundwater 

wells, recycled water wells, and the nearby Moulton Niguel Water District.  With the 

exception of water obtained from the Metropolitan Water District, City Water admits in 

its briefing that the record does not contain any breakdown as to the relative cost of each 

source of supply.   

 The breakdown of cost from each of its various sources of water is, in 

percentage terms: 

 

Source    Percent of Supply  Cost to Supply 

Groundwater Recovery Plant 51.95%  Not ascertained 

                                              

 7 Ccf stands for one hundred cubic feet, which translates to 748 gallons.  (See Brydon, supra, 24 

Cal.App.4th at p. 184.)  

 8 A precise figure for the usage is complicated by an attempt in the rate structure to distinguish 

indoor and outdoor use.  Technically, tier 2 is tier 1 + 3 extra ccfs, plus an outdoor allocation that is supposed to 

average out to a total of 17 ccfs, i.e., 8 ccfs are allocated (on average) for outdoor use.  

 9 Technically, tier 3 is defined as up to 200 percent of tiers 1 and 2, which, given City Water‟s 

projected 17 ccf average, works out to be 34 ccf.   

 10 While the consultants distinguished between regular and large lot residential customers, the final 

structure made no distinction between the two.  
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Metropolitan Water District  28.54%  $1,007 per acre  

     foot11  

Local Wells    7.79%  Not ascertained 

Recycled Wells   6.11%  Not ascertained 

Moulton Niguel Water District 5.61%  Not ascertained 

 

 Various percentages of City Water‟s overhead – or fixed costs in the record 

– were allocated in percentages to some of the sources of water, so the price per tier 

reflected a percentage of fixed costs and costs of some sources.    

 This chart reflects those allocations: 

 

Tier  Price Percentage Allocation 

1  $2.47 $1.78 to fixed costs, .62 to wells 

2  $3.29 $1.78 to fixed, 1.46 to wells 

3  $4.94 $1.53 to fixed, .69 to wells, .17 to the   

   Metropolitan Water District, and 2.50 to the  

   groundwater recovery plant 

4  $9.05 0 to fixed, 0 to wells, .53 to groundwater 

   recovery plant, 2.53 to recycled, 

   3.32 to the Metropolitan Water   

   District, and 2.64 to Penalty Set Aside  

 There is no issue in this case as to the process of the adoption of the new 

rates, such as whether they should have been voted on first under the article XIII C part 

                                              

 11 In 2010, City Water was paying $719 per acre foot for water from the Metropolitan Water District, 

and that cost was projected to increase incrementally each year until it reached $1,007 per acre foot by 2014.  One 

acre foot equals 435.6 ccf. 
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of Proposition 218.  For purposes of this appeal it is enough to say City Water adopted 

them.12 

 In August 2012, the Capistrano Taxpayers Association (CTA) filed this 

action, challenging City Water‟s new rates as violative of Proposition 218, specifically 

article XIII D, section 6, subdivision (b)(3)‟s limit on fees to the “cost of service 

attributable to the parcel.”  After a review of the administrative record and hearing, the 

trial court found the rates weren‟t compliant with article XIII D, noting it “could not find 

any specific financial cost data in the A/R to support the substantial rate increases” in the 

progressively more expensive tiers.  In particular the trial judge found a lack of support 

for the inequality between the tiers.   

 The statement of decision also concluded that the imposition of charges for 

recycling within the rate structure violated the “immediately available” provision in 

article XIII D, section 6, subdivision (b)(4), because recycled water is not used by 

residential parcels.  (City Water concedes that when the recycling plant comes on line, it 

will supply water to some, but not all, of its customers.  Residences, for example, are not 

typically plumbed to receive non-potable recycled water.)  City Water has timely 

appealed from the declaratory judgment, challenging both determinations.  

III.  DISCUSSION 

A.  Capital Costs and Proposition 218 

 We first review the constitutional text.  Article XIII D, section 6, 

subdivision (b)(4) provides:  “No fee or charge may be imposed for a service unless that 

service is actually used by, or immediately available to, the owner of the property in 

question.  Fees or charges based on potential or future use of a service are not permitted.  

                                              

 12 With a minor qualification that, given our disposition, it need not be addressed in too much detail.  

A minor issue in the briefing is whether City Water should have made its consultants‟ report available for taxpayer 

scrutiny prior to the public hearing contemplated in article XIII D, section 6, subdivision (c).  Since City Water is 

not able to show its price structure correlates with the actual cost of providing service at the various incremental 

levels even with the consultants‟ report, we need not get bogged down in this issue.  
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Standby charges, whether characterized as charges or assessments, shall be classified as 

assessments and shall not be imposed without compliance with Section 4.” 

 The trial court ruled City Water had violated this provision by “charging 

certain ratepayers for recycled water that they do not actually use and that is not 

immediately available to them.”  The trial judge specifically found, in his statement of 

decision, that “City [Water] imposed a fee on all ratepayers for recycled water services 

and delivery of recycled water services, despite the fact that not all ratepayers used 

recycled water or have it immediately available to them or would ever be able to use it.” 

 But the trial court assumed that providing recycled water is a fundamentally 

different kind of service from providing traditional potable water.  We think not.  When 

each kind of water is provided by a single local agency that provides water to different 

kinds of users, some of whom can make use of recycled water (for example, cities 

irrigating park land) while others, such as private residences, can only make use of 

traditional potable water, providing each kind of water is providing the same service.  

Both are getting water that meets their needs.  Non-potable water for some customers 

frees up potable water for others.  And since water service is already immediately 

available to all customers of City Water, there is no contravention of subdivision (b)(4) in 

including charges to construct and provide recycled water to some customers.   

 On this point, Griffith v. Pajaro Valley Water Management Agency (2013) 

220 Cal.App.4th 586 (Griffith) is instructive.  Griffith involved an augmentation fee on 

parcels that had their own wells.  An objection to the augmentation fee by the well 

owners was that the fee included a charge for delivered water, even though some of the 

properties were outside the area and not actually receiving delivered water.  The Griffith 

court said that even if some parcel owners weren‟t receiving delivered water, revenues 

from the augmentation fee still benefited those parcels, since they funded “activities 

required to prepare or implement the groundwater management program for the common 

benefit of all water users.”  (Id. at p. 602.)  In Griffith the augmentation fee was thus 
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intended to fund aggressive capital investments to increase the general supply of water, 

including some customers receiving delivered water when other customers didn‟t.  It was 

undeniable that by funding delivered water to some customers water was freed up for all 

customers.  (See Griffith, supra, 220 Cal.App.4th at p. 602; accord, Paland v. Brooktrails 

Township Community Services Dist. Bd. of Directors (2009) 179 Cal.App.4th 1358 

[customer in rural area who periodically went inactive still had water immediately 

available to him].)   

 In the present case, there is a Government Code definition of water which 

shows water to be part of a holistic distribution system that does not distinguish between 

potable and non-potable water:  “„Water‟ means any system of public improvements 

intended to provide for the production, storage, supply, treatment, or distribution of water 

from any source.”  (Gov. Code, § 53750, subd. (m).) 

 A recycling plant, like other capital improvements to increase water supply, 

obviously entails a longer time frame than a residential customer‟s normal one-month 

billing cycle.  As shown in Morgan v. Imperial Irrigation District (2014) 223 

Cal.App.4th 892, the time frame for the calculation of the true cost of water can be, given 

capital improvements, quite long.  (See id. p. 900 [costs amortized over a six-year 

period].)  And, as pointed out by amici Howard Jarvis Taxpayers Association, Water 

Code section 53756 contemplates time frames for water rates that can be as much as five 

years.13  There is no need, then, to conclude that rates to pay for a recycling plant have to 

be figured on a month-to-month basis. 

  The upshot is that within a five-year period, a water agency might develop 

a capital-intensive means of production of what is effectively new water, such as 

                                              

 13 Water Code section 53756 provides in relevant part: 

  “An agency providing water, wastewater, sewer, or refuse collection service may adopt a schedule 

of fees or charges authorizing automatic adjustments that pass through increases in wholesale charges for water, 

sewage treatment, or wastewater treatment or adjustments for inflation, if it complies with all of the following: 

  “(a) It adopts the schedule of fees or charges for a property-related service for a period not to 

exceed five years pursuant to Section 53755.”  (Italics added.) 
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recycling or desalinization, and pass on the costs of developing that new water to those 

customers whose marginal or incremental extra usage requires such new water to be 

produced.  As amicus Mesa Water District points out, Water Code section 31020 gives 

local water agencies power to do acts to “furnish sufficient water for any present or future 

beneficial use.”  (Wat. Code, § 31020, italics added.)  The trial court thus erred in 

concluding the inclusion of charges to fund a recycling operation was, by itself, a 

violation of subdivision (b)(4).   

 However, the record is insufficient to allow us to determine at this level 

whether residential ratepayers who only use 6 ccf or less – what City Water considers the 

super-conservers – are being required to pay for recycling facilities that would not be 

necessary but for above-average consumption.  Proposition 218 protects lower-than-

average users from having to pay rates that are above the cost of service for them because 

those rates include capital investments their levels of consumption do not make 

necessary.  We note, in this regard, that in Palmdale, supra, one of the reasons the court 

there found the tiered pricing structure to violate subdivision (b)(3) was the perverse 

effect of affirmatively penalizing conservation by some users.  (See Palmdale, supra, 198 

Cal.App.4th at pp. 937-938; see accord, Brydon, supra, 24 Cal.App.4th at p. 202 [“To the 

extent that certain customers over-utilize the resource, they contribute disproportionately 

to the necessity for conservation, and the requirement that the District acquire new 

sources for the supply of domestic water.”].) 

 There is a case with an analogous lacuna, the Supreme Court case of 

California Farm Bureau Federation v. State Water Resources Control Bd. (2011) 51 

Cal.4th 421 (Farm Bureau).  In Farm Bureau, the record was also unclear as to the issue 

of  apportionment between a regulatory activity‟s fees and its costs.  (Id. at p. 428.)  

Accordingly, the high court directed the matter to be remanded to the trial court for such 

necessary findings.   
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 That seems to us the appropriate way to complete the record in our case.  

Following the example of Farm Bureau, we remand the matter for further findings on 

whether charges to develop City Water‟s nascent recycling operation have been 

improperly allocated to users whose levels of consumption are so low that they cannot be 

said to be responsible for the need for that recycling. 

B.  Tiered Pricing and Cost of Service 

1.  Basic Analysis 

 We begin, as we did with the capital cost issue, with the text of the 

Constitution.  In addition to subdivision (b)(3), the main provision at issue in this case, 

we also quote subdivision (b)(1), because it throws light on subdivision (b)(3).  

Subdivision (b) describes “Requirements for Existing, New or Increased Fees and 

Charges,” and provides that, “A fee or charge shall not be extended, imposed, or 

increased by any agency unless it meets all of the following requirements:  [¶]  (1) 

Revenues derived from the fee or charge shall not exceed the funds required to provide 

the property related service.  [¶] . . . [¶]  (3)  The amount of a fee or charge imposed upon 

any parcel or person as an incident of property ownership shall not exceed the 

proportional cost of the service attributable to the parcel.”  (Italics added.)   

 In addition to these two substantive limits on fees, article XIII D, section 6, 

subdivision (b)(5) puts an important procedural limit on a court‟s analysis in regard to the 

burden of proof:  “In any legal action contesting the validity of a fee or charge, the 

burden shall be on the agency to demonstrate compliance with this article.”  The trial 

court found City Water had failed to carry its burden of proof under subdivision (b)(5) of 

showing its 2010 tiered water fees were proportional to the cost of service attributable to 

each customer‟s parcel as required by subdivision (b)(3). 

 As respondent CTA quickly ascertained, the difference between Tier 1 and 

Tier 2 is a tidy 1/3 extra, the difference between Tier 2 and 3 is a similarly exact 1/2 

extra, and the difference between Tier 3 and Tier 4 is precisely 5/6ths extra.  This 
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fractional precision suggested to us that City Water did not attempt to correlate its rates 

with cost of service.  Such mathematical tidiness is rare in multi-decimal point 

calculations.  This conclusion was confirmed at oral argument in this court, when City 

Water acknowledged it had not tried to correlate the incremental cost of providing service 

at the various incremental tier levels to the prices of water at those levels.  

 In voluminous briefing by City Water and its amici allies, two somewhat 

overlapping core thoughts emerge:  First, they contend that when it comes to water, local 

agencies do not have to – or should not have to – calculate the cost of water service at 

various incremental levels of usage because the task is simply too complex and thus not 

required by our Constitution.  The second core thought is that even if agencies are 

required to calculate the actual costs of water service at various tiered levels of usage, 

such a calculation is necessarily, as City Water‟s briefing contends, a legislative or quasi-

legislative, discretionary matter, largely insulated from judicial review.  We cannot agree 

with either assertion.   

 The appropriate way of examining the text of Proposition 218 has already 

been spelled out by the Supreme Court in Silicon Valley Taxpayers‟ Assn., Inc. v. Santa 

Clara County Open Space Authority (2008) 44 Cal.4th 431, 448 (Silicon Valley):  “We 

„“„must enforce the provisions of our Constitution and “may not lightly disregard or blink 

at . . .  a clear constitutional mandate.‟”‟”  [Citation.]  In so doing, we are obligated to 

construe constitutional amendments in a manner that effectuates the voters‟ purpose in 

adopting the law. [Citation.]  [¶]  Proposition 218 specifically states that „[t]he provisions 

of this act shall be liberally construed to effectuate its purposes of limiting local 

government revenue and enhancing taxpayer consent.‟  (Ballot Pamp., supra, text of 

Prop. 218, § 5, p. 109; Historical Notes, supra, at p. 85.)  Also, as discussed above, the 

ballot materials explained to the voters that Proposition 218 was designed to “constrain 

local governments‟ ability to impose assessments; place extensive requirements on local 

governments charging assessments; shift the burden of demonstrating assessments‟ 
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legality to local government; make it easier for taxpayers to win lawsuits; and limit the 

methods by which local governments exact revenue from taxpayers without their 

consent.”  (Silicon Valley, supra, 44 Cal.4th at p. 448, italics added.)   

 If the phrase “proportional cost of service attributable to the parcel” (italics 

added) is to mean anything, it has to be that article XIII D, section 6, subdivision (b)(3) 

assumes that there really is an ascertainable cost of service that can be attributed to a 

specific – hence that little word “the” – parcel.  Otherwise, the cost of service language 

would be meaningless.  Why use the phrase “cost of service to the parcel” if a local 

agency doesn‟t actually have to ascertain a cost of service to that particular parcel? 

 The presence of subdivision (b)(1) of section 6, article XIII D, just a few 

lines above subdivision (b)(3), confirms our conclusion.  Constitutional provisions, 

particularly when enacted in the same measure, should be construed together and read as 

a whole.  (Bighorn, supra, 39 Cal.4th at p. 228.)  The “proportional cost of service” 

language from subdivision (b)(3) is part of a general subdivision (b), and there is an 

additional reference to costs in subdivision (b)(1).  Subdivision (b)(1) provides that the 

total revenue from fees “shall not exceed the funds required to provide the property 

related service.”  (Italics added.) 

 It seems to us that to comply with the Constitution, City Water had to do 

more than merely balance its total costs of service with its total revenues – that‟s already 

covered in subdivision (b)(1).  To comply with subdivision (b)(3), City Water also had to 

correlate its tiered prices with the actual cost of providing water at those tiered levels.  

Since City Water didn‟t try to calculate the actual costs of service for the various tiers, 

the trial court‟s ruling on tiered pricing must be upheld simply on the basis of the 

constitutional text.   

 We find precedent for our conclusion in the Palmdale case.  There, a water 

district obtained its water from two basic sources:  60 percent from a reservoir and the 

state water project, and the 40 percent balance from the district‟s own area groundwater 
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wells.  Most (about 72 percent) of the water went to single family residences, with 

irrigation users accounting for 5 percent of the distribution.  (Palmdale, supra, 198 

Cal.App.4th at p. 928.)  For the previous five years, the district had spent considerable 

money to upgrade its water treatment plant ($56 million) but revenues suffered from a 

“decline in water sales,” so its reserves were depleted.  The district wanted to issue more 

debt for “future capital projects.”  (Id. at pp. 928-929.)  Relying on consultants, the water 

district adopted a new, five-tiered rate structure, which progressively increased rates (for 

the top four tiers) for three basic categories of customers:  residences, businesses, and 

irrigation projects.  The tiered budgets for irrigation users were more stringent than for 

residential and commercial customers.  (Id. at p. 930.)  The way the tiers operated, all 

three classes of customers got a tier 1 budget, but irrigation customers had less leeway to 

increase usage without progressing to another tier.  Thus, for example, the tier 2 rates for 

residential customers did not kick in until 125 percent of the budget, but tier 2 rates for 

irrigation customers kicked in at 110 percent of the budget.  The tiered rate structure was 

itself based on a monthly allocated water budget.  (Ibid.)   

 Two irrigation users – the city itself and its redevelopment agency – sought 

to invalidate the new rates.  The trial court had the advantage of the newly-decided 

Supreme Court opinion in Silicon Valley, which had clarified the standard of review for 

Proposition 218 cases.  There, the high court made it clear that in Proposition 218 

challenges to agency action, the agency had to bear the burden of proof of demonstrating 

compliance with Proposition 218, and both trial and reviewing courts are to apply an 

independent review standard, not the traditional, deferential standards usually applicable 

in challenges to governmental action.  (Silicon Valley, supra, 44 Cal.4th at p. 448.)  More 

directly, said Silicon Valley, it is not enough that the agency have substantial evidence to 

support its action.  That substantial evidence must itself be able to withstand independent 

review.  (See id. at pp. 441, 448-449 [explaining why substantial evidence to support the 
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agency action standard was too deferential in light of Proposition 218‟s liberal 

construction in favor of taxpayer feature].) 

 With this in mind, the Palmdale court held the district had failed to carry its 

burden of showing compliance with Proposition 218.  (Palmdale, supra, 198 

Cal.App.4th at pp. 937-938.)  The core of the Palmdale court‟s reasoning was twofold.  

First, there was discrimination against irrigation-only customers, giving an unfair price 

advantage to those customers in other classes who were inclined to inefficiently use – or, 

for that matter, waste – outdoor water.  (The opinion noted the perfect exemplar of water 

waste:  hosing off a parking lot.)  Thus an irrigation user, such as a city providing playing 

fields, playgrounds and parks, was disproportionately impacted by the inequality in 

classes of users.  (Palmdale, supra, 198 Cal.App.4th at p. 937.)  Second, the 

discrimination was gratuitous.  The district‟s own consultants had proposed a “cost of 

service” option that they considered Proposition 218 compliant, but the district did not 

choose it because it preferred a “fixed” option providing better “„rate stability.‟”  In fact 

the choice had the perverse effect of entailing a “„weaker signal for water conservation‟” 

for “„small customers who conserve water.‟”  (Palmdale, supra, 198 Cal.App.4th at pp. 

937-939, italics added.)14   

 We recognize that Palmdale was primarily focused on inequality between 

classes of users, as distinct from classes of water rate tiers.  But, just as in Palmdale 

where the district never attempted to justify the inequality “in the cost of providing 

water” to its various classes of customers at each tiered level (Palmdale, supra, 198 

Cal.App.4th at p. 937), so City Water has never attempted to justify its price points as 

based on costs of service for those tiers.  Rather, City Water merely used what it thought 

was its legislative, discretionary power to attribute percentages of total costs to the 

various tiers.  While an interesting conversation might be had about whether this was 

                                              

 14 As described by the court, the fixed cost option was really a “fixed variable” option, with fixed 

charges being 60 percent of total costs, the balance being variable.  (Palmdale, supra, 198 Cal.App.4th at p. 929.)   
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reasonable or wise, we can find no room for arguing its constitutionality.  It does not 

comply with the mandate of the voters as we understand it.    

2.  City Water‟s Arguments 

a.  Article X, section 2 

 In supplemental briefing prior to oral argument, this court pitched a batting 

practice fastball question to City Water, intended to give the agency its best chance of 

showing that the prices for its various usage tiers, particularly the higher tiers (e.g., $4.94 

for all usage over 17 ccf to 34 ccf, and $9.04 for usage over 34 ccf) corresponded with its 

actual costs of delivering water in those increments.  We were hoping that, maybe, we 

had missed something in the record that would demonstrate the actual cost of delivering 

water for usage over 34 ccf per month really is $9.04 per ccf, and City Water would hit 

our question into the upper deck.   

 What we got back was a rejection of the very idea behind the question.  As 

would later be confirmed at oral argument, City Water‟s answer was that there does not 

have to be a correlation between tiered water prices and the cost of service.  Its position is 

that the “cost-of-service principle of Proposition 218” must be “balance[d]” against “the 

conservation mandate of article X, section 2.”  In short, City Water justifies the lack of a 

correlation between the marginal amounts of water usage represented by its various tiers 

and the actual cost of supplying that water by saying the lack of correlation is excused by 

the subsidy for low usage represented by tier 1, on the theory that subsidized tier 1 rates 

are somehow required by Article X, section 2.  While we agree that low-cost water rates 

do not, in and of themselves, offend subdivision (b)(3) (see Morgan, supra, 223 

Cal.App.4th at p. 899), we cannot adopt City Water‟s constitutional extrapolation of that 

point. 
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 We quote the complete text of article X, section 2 in the margin.15  Article 

X, section 2 was enacted in 1928 in reaction to a specific Supreme Court case decided 

two years earlier, Herminghaus v. South. California Edison Co. (1926) 200 Cal. 81 

(Herminghaus).  The Herminghaus decision, as Justice Shenk wrote in his dissent there, 

allowed downstream riparian land owners – basically farmers owning land adjacent to a 

river – to claim 99 percent of the flow of the San Joaquin River even though they were 

actually using less than 1 percent of that flow.16  To compound that anomaly, the 

downstream riparian land owners‟ claims came at the expense of the efforts of an electric 

utility company to generate electricity for general, beneficial use by building reservoirs at 

various points upstream on the river.  (See id. at p. 109.)  In the process of upholding the 

downstream landowners‟ “riparian rights” over the rights of the electric company to use 

the water to make electricity, the Herminghaus majority invalidated legislation aimed at 

preserving water in the state for a reasonable beneficial use, thereby countenancing what 

Justice Shenk perceived to be a plain waste of good water.  (Herminghaus, supra, 200 

Cal. at p. 123 (dis. opn. of Shenk, J.).)  As our Supreme Court would describe 

Herminghaus about half a century later:  “we held not only that riparian rights took 

priority over appropriations authorized by the Water Board, a point which had always 

                                              

 15 “It is hereby declared that because of the conditions prevailing in this State the general welfare 

requires that the water resources of the State be put to beneficial use to the fullest extent of which they are capable, 

and that the waste or unreasonable use or unreasonable method of use of water be prevented, and that the 

conservation of such waters is to be exercised with a view to the reasonable and beneficial use thereof in the interest 

of the people and for the public welfare.  The right to water or to the use or flow of water in or from any natural 

stream or water course in this State is and shall be limited to such water as shall be reasonably required for the 

beneficial use to be served, and such right does not and shall not extend to the waste or unreasonable use or 

unreasonable method of use or unreasonable method of diversion of water.  Riparian rights in a stream or water 

course attach to, but to no more than so much of the flow thereof as may be required or used consistently with this 

section, for the purposes for which such lands are, or may be made adaptable, in view of such reasonable and 

beneficial uses; provided, however, that nothing herein contained shall be construed as depriving any riparian owner 

of the reasonable use of water of the stream to which the owner‟s land is riparian under reasonable methods of 

diversion and use, or as depriving any appropriator of water to which the appropriator is lawfully entitled. This 

section shall be self-executing, and the Legislature may also enact laws in the furtherance of the policy in this 

section contained.”    

 16 “In order to have the beneficial use of less than one per cent of the maximum flow of the San 

Joaquin River on their riparian lands the plaintiffs are contending for the right to use the balance in such a way that, 

so far as they are concerned, over ninety-nine per cent of that flow is wasted.  This is a highly unreasonable use or 

method of the use of water.”  (Herminghaus, supra, 200 Cal. at p. 123 (dis. opn. of Shenk, J.).)  
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been clear, but that as between the riparian and the appropriator, the former‟s use of 

water was not limited by the doctrine of reasonable use.”  (National Audubon Society v. 

Superior Court (1983) 33 Cal.3d 419, 442 (Audubon-Mono Lake).) 

 The voters overturned Herminghaus in the 1928 election by adopting article 

X, section 2, then denoted article XIV, section 3.  (See Gin S. Chow v. City of Santa 

Barbara (1933) 217 Cal. 673, 699 (Gin Chow).)  In the 1976 Constitutional revision, old 

article XIV, section 3, was recodified verbatim as article X, section 2.  (See Gray, “In 

Search of Bigfoot”:  The Common Law Origins of Article X, Section 2 of the California 

Constitution (1989) 17 Hastings Const. L. Q. 225 (hereinafter “Origins of Article X, 

Section 2”).17   

 The purpose of article X, section 2 was described in Gin Chow, the first 

case to reach the Supreme Court in the wake of the adoption of what is now article X, 

section 2, in 1928.  Justice Shenk, having been vindicated by the voters on the point of a 

perceived need to prevent the waste of water by letting it flow to the sea, summarized the 

new amendment in terms emphasizing beneficial use:  “The purpose of the amendment 

was stated to be „to prevent the waste of waters of the state resulting from an 

interpretation of our law which permits them to flow unused, unrestrained and 

undiminished to the sea‟, and is an effort „on the part of the state, in the interest of the 

people of the state, to conserve our waters‟ without interference with the beneficial uses 

to which such waters may be put by the owners of water rights, including riparian 

owners.  That such purpose is reflected in the language of the amendment is beyond 

question.  Its language is plain and unambiguous.  In the main it is an endeavor on the 

part of the people of the state, through its fundamental law, to conserve a great natural 

resource, and thereby render available for beneficial use that portion of the waters of our 

rivers and streams which, under the old riparian doctrine, was of no substantial benefit to 

                                              

 17 Professor Gray‟s article is an exceptionally valuable source on the origins of article X, section 2.  
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the riparian owner and the conservation of which will result in no material injury to his 

riparian right, and without which conservation such waters would be wasted and forever 

lost.”  (Gin Chow, supra, 217 Cal. at p. 700.) 

 The emphasis in the actual language of article X, section 2 is thus on a 

policy that favors the beneficial use of water as against the waste of water for non-

beneficial uses.  That is what one would expect, consistent with both Justice Shenk‟s 

dissent in Herminghaus and his majority opinion in Gin Chow.  (See Gray, supra, 

Origins of Article X, Section 2, 17 Hastings Const. L. Q. at p. 263 [noting emphasis in 

text on beneficial use].)  The word “conservation” is used in the introductory sentence of 

the provision in the context of promoting beneficial uses:  “the conservation of such 

waters is to be exercised with a view to the reasonable and beneficial use thereof in the 

interest of the people and for the public welfare.”  (Gray, supra, Origins v. Article X, 

Section 2, p. 225, italics added.)   

 But nothing in article X, section 2, requires water rates to exceed the true 

cost of supplying that water, and in fact pricing water at its true cost is compatible with 

the article‟s theme of conservation with a view toward reasonable and beneficial use.  

(See Palmdale, supra, 198 Cal.App.4th at pp. 936-937 [reconciling article X, section 2 

with Proposition 218]; accord, Brydon, supra, 24 Cal.App.4th at p. 197 [noting that 

incremental rate structures create an incentive to reduce water use].)  Thus it is hard for 

us to see how article X, section 2, can be read to trump subdivision (b)(3).  We would 

note here that in times of drought – which looks increasingly like the foreseeable future – 

providing water can become very pricey indeed.18  And, we emphasize, there is nothing 

at all in subdivision (b)(3) or elsewhere in Proposition 218 that prevents water agencies 

                                              

 18 It was recently noted that Santa Barbara is dusting off a desalinization plant built in the 1990‟s to 

provide additional water for the city in the current drought.  (See Covarrubias, Santa Barbara Working to Reactive 

Mothballed Desalinization Plant (March 3, 2015, L.A. Times < http://www.latimes.com/local/california/la-me-

santa-barbara-desal-20150303-story.html> (as of March 30, 2015) [noting, among other things, that desalination can 

be expensive].) 
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from passing on the incrementally higher costs of expensive water to incrementally 

higher users.  That would seem like a good idea.  But subdivision (b)(3) does require they 

figure out the true cost of water, not simply draw lines based on water budgets.  Thus in 

Palmdale, the appellate court perceived no conflict between Proposition 218 and article 

X, section 2, so long as article X, section 2 is not read to allow water rates that exceed the 

cost of service.  Said Palmdale:  “California Constitution, article X, section 2 is not at 

odds with Article XIII D so long as, for example, conservation is attained in a manner 

that „shall not exceed the proportional cost of the service attributable to the parcel.‟  

(Art. XIII D, § 6, subd. (b)(3).)”  (Palmdale, supra, 198 Cal.App.4th at pp. 936-937, 

italics added.)  And as its history, and the demonstrated concern of the voters in 1928 

demonstrates, article X, section 2 certainly does not require above-cost water rates.   

 In fact, if push came to shove and article X, section 2, really were in 

irreconcilable conflict with article XIII D, section 6, subdivision (b)(3), we might have to 

read article XIII D, section 6, subdivision (b)(3) to have carved out an exception to article 

X, section 2, since Proposition 218 is both more recent, and more specific.  (Greene v. 

Marin County Flood Control & Water Conservation Dist. (2010) 49 Cal.4th 277, 290 

[“As a means of avoiding conflict, a recent, specific provision is deemed to carve out an 

exception to and thereby limit an older, general provision.”]; Izazaga v. Superior Court 

(1991) 54 Cal.3d 356, 371 [same].)   

 Fortunately, that problem has not arisen.  We perceive article X, section 2 

and article XIIID, section 6, subdivision (b)(3) to work together to promote increased 

supplies of water – after all, the main reason article X, section 2 was enacted in the first 

place was to ensure the capture and beneficial use, of water and prevent its wasteful 

draining into the ocean.  As a pre-Proposition 218 case, Brydon, supra, 24 

Cal.App.4th 178 observed, one of the benefits of tiered rates is that it is reasonable to 

assume people will not waste water as its price goes up.  (See id. at p. 197 [noting that 

incremental rate structures create an incentive to reduce water use].)  Our courts have 
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made it clear they interpret the Constitution to allow tiered pricing; but the voters have 

made it clear they want it done in a particular way. 

b.  Brydon and Griffith  

 We believe the precedent most on point is Palmdale, and we read Palmdale 

to support the trial court‟s conclusion City Water did not comply with the subdivision 

(b)(3) requirement that rates be proportional to cost of service.  The two cases City Water 

relies on primarily for its opposite conclusion, Brydon and Griffith, do not support a 

different result. 

 Brydon was a pre-Proposition 218 case upholding a tiered water rate 

structure as against challenges based on 1978‟s Proposition 13, rational basis, and equal 

protection challenges.  Similar to the case at hand, the water district promulgated an 

“inclining block rate structure.”  (Brydon, supra, 24 Cal.App.4th at p. 182; see p. 184 

[details of four-tier structure].)  Proposition 218 had not yet been enacted, so the 

opponents of the block rate structure did not have the “proportional cost of the service 

attributable to the parcel” language in subdivision (b)(3) to use to challenge the rate 

structure.  They relied, rather, on the theory that Proposition 13 made the rate structure a 

“special tax,” requiring a vote.  As a backup they made traditional rational basis and 

equal protection arguments.  They claimed the rate structure was “arbitrary, capricious 

and not rationally related to any legitimate or administrative objective” and, further, that 

the structure unreasonably discriminated against customers in the hotter areas of the 

district.  (Brydon, supra, at p. 182.)  The Brydon court rejected both the Proposition 13 

and rational basis/equal protection arguments.   

 But Brydon – though it might still be read as evidence that tiered pricing 

not otherwise connected to cost of service would survive a rational basis or equal 

protection challenge – simply has no application to post-Proposition 218 cases.  In fact, 

the construction of Proposition 13 applied by Brydon was based on cases Proposition 218 
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was designed to overturn.19  The best example of such reliance was Brydon‟s declination 

to follow Beaumont Investors v. Beaumont-Cherry Valley Water Dist. (1985) 165 

Cal.App.3d 227 (Beaumont) on the issue of the burden of proof.  Beaumont had held it 

was the agency that had the burden of proof to show compliance with Proposition 13.  

Brydon, however, said the burden was on the taxpayers to show lack of compliance.  In 

coming to its conclusion, Brydon invoked Knox v. City of Orland (1992) 4 Cal.4th 132.  

Knox, said Brydon, had “cast substantial doubt” on the “propriety of shifting the burden 

of proof to the agency.”  (Brydon, supra, 24 Cal.App.4th at p. 191.)  But, more than a 

decade later, our Supreme Court in Silicon Valley recognized that Knox itself was one of 

the targets of Proposition 218.  (See Silicon Valley, supra, 44 Cal.4th at p. 445.20)  In the 

wake of Knox‟s fate (see in particular subdivision (b)(5) [changing burden of proof]), it 

seems safe to say that Brydon itself was part of the general case law which the enactors of 

Proposition 218 wanted replaced with stricter controls on local government discretion.   

 As the Silicon Valley court observed, Proposition 218 effected a paradigm 

shift.  Proposition 218 was passed by the voters in order to curtail discretionary models 

of local agency fee determination.  (See Silicon Valley, supra, 44 Cal.4th at p. 446 [“As 

further evidence that the voters sought to curtail local agency discretion in raising funds 

                                              

 19 Two examples of early, post-Proposition 13 cases that took a strict constructionist view of the 

provision are Los Angeles County Transportation Com. v. Richmond (1982) 31 Cal.3d 197 (Los Angeles County v. 

Richmond) [strictly construing Proposition 13‟s voting requirements to avoid finding a transportation commission 

was a “special district”]; City and County of San Francisco v. Farrell (1982) 32 Cal.3d 47, 54 [strictly construing 

words “special tax” used in section 4 of Proposition 13 as ambiguous to avoid finding municipal payroll and gross 

receipts tax was a “special tax”].)  Brydon expressly relied on Los Angeles County v. Richmond.  (See Brydon, 

supra, 24 Cal.App.4th at p. 190.)  Proposition 218 effectively reversed these cases with a liberal construction 

provision.  (See Silicon Valley, supra, 44 Cal.4th at p. 448.) 

 20 Here is the relevant passage from Silicon Valley:  “As the dissent below points out, a provision in 

Proposition 218 shifting the burden of demonstration was included in reaction to our opinion in Knox.  The drafters 

of Proposition 218 were clearly aware of Knox and the deferential standard it applied based on Dawson [v. Town of 

Los Altos Hills (1976)] 16 Cal.3d 676.”  
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 . . . .”].)21  Allocation of water rates might indeed have been a purely discretionary, 

legislative task when Brydon was decided, but not after passage of Proposition 218. 

 The other key case in which City Water‟s analysis of this point is Griffith.  

There, the fee itself varied according to the location of the property, e.g., whether the 

parcels with wells were coastal and metered, non-coastal and metered, or residential and 

non-metered.  Objectors to the fee asserted certain tiers in the fee, based on the 

geographic differences in the parcels covered by the fee, were not proportional to the 

cost they were paying.  One objector in particular complained the fee was improperly 

established by working backwards from the overall amount of the project, subtracting 

other revenues, the balance being the augmentation charge, which was then apportioned 

among the users.  (Griffith, supra, 220 Cal.App.4th at p. 600.)  This objector argued that 

the proportional cost of service had to be calculated prior to setting the rate for the 

charge.   

 The court noted the M-1 industry manual recommends such a work-

backwards-from-total-cost methodology in setting rates, and held that the objectors did 

not attempt to explain why such an approach “offends Proposition 218 proportionality.”  

(Griffith, supra, 220 Cal.App.4th at p. 600.)  The best the objectors could do was to point 

to what Silicon Valley had said about assessments, namely, agencies cannot start with 

“„an amount taxpayers are likely to pay‟” and then determine their annual spending 

budget from that.  (Ibid., quoting Silicon Valley, supra, 44 Cal.4th at p. 457.)  The 

                                              

 21 Here and there in City Water‟s briefing there are references to a discretionary, legislative power in 

regard to local municipal water agencies conferred by article XI, section 9, which was a 1970 amendment to the 

Constitution, though one can trace it back to the Constitution of 1879.  Basically, article XI, section 9, gives cities 

the right to go into the water supply business.  We quote its text, unamended since 1970:  “(a) A municipal 

corporation may establish, purchase, and operate public works to furnish its inhabitants with light, water, power, 

heat, transportation, or means of communication.  It may furnish those services outside its boundaries, except within 

another municipal corporation which furnishes the same service and does not consent.  [¶]  (b) Persons or 

corporations may establish and operate works for supplying those services upon conditions and under regulations 

that the city may prescribe under its organic law.”   

  Article XI, section 9 obviously does not require municipal corporations to establish fees in excess 

of their costs, so there is no incompatibility between it and the later enacted Proposition 218.  
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Griffith court distinguished the language from Silicon Valley, however, by saying the case 

before it did not entail any what-the-market-will-bear methodology.  (Griffith, supra, 220 

Cal.App.4th at p. 600.) 

 The objectors had also relied on Palmdale for the proposition that 

“Proposition 218 proportionality compels a parcel-by-parcel proportionality analysis.”  

(Griffith, supra, 220 Cal.App.4th at p. 601.)  The Griffith court rejected that point by 

stating “[A]pportionment is not a determination that lends itself to precise calculation,” 

for which it cited a pre-Proposition 13, pre-Proposition 218 case, White v. County of San 

Diego (1980) 26 Cal.3d 897, 903, without any explanation.  (Griffith, supra, 220 

Cal.App.4th at p. 601.)   

 When read in context, Griffith does not excuse water agencies from 

ascertaining the true costs of supplying water to various tiers of usage.  Its comments on 

proportionality necessarily relate only to variations in property location, such as what 

side of a water basin a parcel might fall into.  That explains its citation to White, which 

itself was not only pre-Proposition 218, but pre-Proposition 13.  Moreover, while the 

Griffith court may have noted that the M-1 manual generally recommends a work-

backwards approach, we certainly do not read Griffith for the proposition that a mere 

manual used by utilities throughout the Western United States can trump the plain 

language of the California state Constitution.  The M-1 manual might show working 

backwards is reasonable, but it cannot excuse utilities from ascertaining cost of service 

now that the voters and the Constitution have chosen cost of service.   

 To the extent Griffith does apply to this case, which is on the (b)(4) issue, 

we find it helpful and have followed it.  But trying to apply it to the (b)(1) and (b)(3) 

issues is fatally flawed.   

c.  Penalty Rates 

 A final justification City Water gives for not tying tier prices to cost of 

service is to say it doesn‟t make any difference because the higher tiers can be justified as 
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penalties not within the purview of Proposition 218 at all.  (In the context of article X, 

section 2, City Water euphemistically refers to its higher tiered rates as conservation rates 

as if such a designation would bring them within article X, section 2 and exempt them 

from subdivision (b)(3), but as we have explained, article X, section 2, does not require 

what article XIII D, section 6, subdivision (b)(3) forbids) and designating something a 

“conservation rate” is no more determinative than calling it an “apple pie” or 

“motherhood” rate. 

 City Water‟s theory of penalty rates relies on the procedural first part of 

Proposition 218, specifically article XIII C, section 1, subdivision (e)(5).  This part of 

Proposition 218 defines the word “tax” to exclude fines “imposed by” a local government 

“as a result of a violation of law.”22  That is hardly a revelation, of course.  We may take 

as a given that Proposition 218 was never meant to apply to parking tickets. 

 But City Water‟s penalty rate theory is inconsistent with the Constitution.  

It would open up a loophole in article XIII D, section 6, subdivision (b)(3) so large it 

would virtually repeal it.  All an agency supplying any service would need to do to 

circumvent article XIII D, section 6, subdivision (b)(3), would be to establish a low legal 

base use for that service, pass an ordinance to the effect that any usage above the base 

amount is illegal, and then decree that the penalty for such illegal usage equals the 

incrementally increased rate for that service.  Such a methodology could easily yield rates 

that have no relation at all to the actual cost of providing the service at the penalty levels.  

And it would make a mockery of the Constitution.  

IV.  CONCLUSION 

  All of which leads us to the conclusion City Water‟s pricing violates the 

constitutional requirement that fees “not exceed the proportional cost of the service 

                                              

 22 The relevant text from article XIII C, section 1, subdivision (e)(5) is: 

  “(e) As used in this article, “tax” means any levy, charge, or exaction of any kind imposed by a 

local government, except the following: [¶] . . . [¶] (5) A fine, penalty, or other monetary charge imposed by the 

judicial branch of government or a local government, as a result of a violation of law.”  
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attributable to the parcel.”  This is not to say City Water must calculate a rate for 225 Elm 

Street and then calculate another for the house across the street at 226.   Neither the 

voters nor the Constitution say anything we can find that would prohibit tiered pricing. 

  But the tiers must be based on usage, not budgets.  City Water‟s Article X, 

section 2 position kept it from explaining to us why it cannot anchor rates to usage.  

Nothing in our record tells us why, for example, they could not figure out the costs of 

given usage levels that require City Water to tap more expensive supplies, and then bill 

users in those tiers accordingly.  Such computations would seem to satisfy Proposition 

218, and City Water has not shown in this record it would be impossible to comply with 

the Constitutional mandate in this way or some other.   As the court pointed out in 

Howard Jarvis Taxpayers Ass'n v. City of Fresno (2005) 127 Cal.App.4th 914, 923, the 

calculations required by Proposition 218 may be “complex,” but “such a process is now 

required by the California Constitution.” 

 Water rate fees to fund the costs of capital-intensive operations to produce 

more or new water, such as the recycling plant at issue in this case, do not contravene 

article XIII, section 6, subdivision (b)(4) of the Constitution.  While that provision 

precludes fees for a service not immediately available, both recycled water and traditional 

potable water are part of the same service – water service.  And water service most 

assuredly is immediately available to City Water‟s customers now. 

 But, because the record is unclear whether low usage customers might be 

paying for a recycling operation made necessary only because of high usage customers, 

we must reverse the trial court‟s judgment that the rates here are necessarily inconsistent 

with subdivision (b)(4), and remand the matter for further proceedings with a view to 

ascertaining the portion of the cost of funding the recycling operation attributable to those 

customers whose additional, incremental usage requires its development. 

 By the same token, we see nothing in article XIII, section 6, subdivision 

(b)(3) of the California Constitution that is incompatible with water agencies passing on 
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the true, marginal cost of water to those consumers whose extra use of water forces water 

agencies to incur higher costs to supply that extra water.  Precedent and common sense 

both support such an approach.  However, we do hold that above-cost-of-service pricing 

for tiers of water service is not allowed by Proposition 218 and in this case, City Water 

did not carry its burden of proving its higher tiers reflected its costs of service.  In fact it 

has practically admitted those tiers don‟t reflect cost of service, as shown by their tidy 

percentage increments and City Water‟s refusal to defend the calculations.  And so, on 

the subdivision (b)(3) issue, we affirm the trial court‟s judgment.  

 Given the procedural posture the case now finds itself in, the issue of who 

is the prevailing party is premature.  That question should be first dealt with by the trial 

court only after all proceedings as to City Water‟s rate structure are final.  Accordingly, 

we do not make an appellate cost order now, but reserve that matter for future 

adjudication in the trial court.  (See Neufeld v. Balboa Ins. Co. (2000) 84 Cal.App.4th 

759, 766 [deferring question of appellate costs in case being remanded until litigation was 

final].) 
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